200 79 FEDERAL REPORTER.

lender of money upon railroad secumty His loan was made upon
real estate only, and not in contemplation of its subsequent applica-
tion to railroad uses. Upon what principle of equity can it be
said that his mortgage has become subordinated to the uses for
which the property was thereafter devoted, so that it has lost its
character of a mortgage upon real estate, and has now, by virtue of
the insolvency of the railway company, become extinguished by a
lien created by a receiver for the purpose of maintaining other prop-
erty of the company? At the time when the mortgage loan was
made. the security presumably was, and still is, of sufficient value
to satisfy the complainant’s lien. For the protection of that lien,
he has not, so far as the facts are disclosed in the pleadings, re-
quired the intervention of a court of equity, nor is it shown that
any expense has been incurred by the receiver which was necessary
or advantageous to the protection of his security.

The appellant insists that there is ground for the equitable pre-
ferment of the receiver’s certificates over the complainant’s lien, in
the fact that the receiver, before the commencement of this fore-
closure suit, paid out of the assets of said railway company, for in-
surance and taxes on the mortgaged property, the sum of §3,000,
thereby reducing the assets of the company, and in part creating the
necessity for the issuance of the certificates. We are unable to
see how this contention can be sustained. If the receiver paid taxes
and insurance, it was in the discharge of his duty, and in the course
of business, and for the purpose of protecting the property as it
was, and possibly for the purpose of averting a suit by the complain-
ant to foreclose his mortgage. The greater portion of the sum so
paid is evidently on account of the improvements placed upon the
property by the railway company, and not for taxes upon the lots
which were the subject of the complainant’s mortgage. If the taxes
had remained unpaid, they would now be an additional charge upon
the real estate, and the complainant, in his decree of foreclosure,
would be entitled to have that amount also paid out of the security.
The mortgage contemplated this, and it is not shown that the value
of the property is inadequate to meet such increased charge upon
it. In any view of the facts alleged in the amended answer, they
constitute no defense to the bill, and the demurrer was properly sus-
tained. The decree will be confirmed, with costs to the appellee,

SULLIVAN v. BECK et al.
(Circuit Court, D. Indiana. March 22, 1897.)

1. Vaumity oF CoNTRACT MADE BY FOREIGN CORPORATION — FAILURE OF
AGENT TO COMPLY WITH STATUTE.

A contract made by the agent of a foreign corporation in the state of
Indiana is valid, although the agent may not have complied with sections
8453, 3454, 2 Burns’ Rev. St. Ind. 1894 (sections 3022, 3023, Rev. St. Ind.
1881), requiring the agents of foreign corporations to do certain things be.
fore entering upon the duties of their agency in the state, as the only inhibi-
tion of the statute is that the contract shall not be enforced in the _courts
of the state before compliance with these sections.
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2. CoNTRACT ENFORCED BY FEDERAL COURT ALTHOUGH NOT EXFORCEABLE IN
8TATE COURT.

Where a state statute provides that contracts made by foreign corpora-
tlons shall not be enforced in the courts of the state before compliance with
certain requirements of the statute, the prohibition will not be extended to
suits brought in the federal courts, the contracts not being void.

Floyd A. Woods, Lorin C. Collins, Jr., and William Meade Fletcher,
for complainant.
F. Winter and John L. Lewis, for defendants.

BAKER, District Judge. Bill by receiver of the American Build-
ing, Loan & Investment Society of Chicago, a corporation organized
under the laws of Illinois, to foreclose a mortgage on real estate situ-
ated in this state executed by defendants to said society. The loan
was made, and the note and mortgage in suit therefor were executed
by and through an agent of said society with the defendants in this
state on September 29, 1890. To this bill the defendants have filed
a plea in abatement, grounded on sections 3453, 3454, 3456, 4464, 4483,
2 Burns’ Rev. St. Ind. 1894 (sections 3022, 3023, 3025, Rev. St. Ind.
1881). which it is claimed preclude the maintenance of this suit, be-
cause the provisions of said sections have not been complied with.
Section 3453, Rev. St. 1894 (section 3022, Rev. St. 1881), provides that:

“Agents of corporations not incorporated or organized in this state, before
entering upon the duties of their agency in this state, shall deposit in the
clerk’s office of the county where they propose doing business therefor the

power of attorney, commission, appointment, or other authority under or by
virtue of which they act as agents.”

Section 3454, Rev. St. 1894 (section 3023, Rev. St. 1881), provides
that:

“Said agents shall procure from such corporations, and file with the clerk
of the circuit court of the county where they propose doing business, before
commencing the duties thereof, a duly authenticated order, resolution, or other
sufficient authority of the board of directors or managers of such corporations,
authorizing citizens or residents of this state having a claim or demand against
such corporation arising out of any transaction in this state with such agents,
to sue for and maintain an action in respect to the same in any court of this
state of competent jurisdiction, and further authorizing service of process in
such action on such agent to be valid service on such corporation, and that such
servige shall authorize judgment and all other proceedings against such corpora-
tion.”

Section 3456, Rev. St. 1894 (section 3025, Rev. St. 1881), provides
that:

“Such foreign corporations shall not enforce, in any court of this state, any
contracts made by their agents or by persons assuming to act as their agents,

before a compliance by such agents or persons acting as such with the pro-
visions of sections 3453 and 3454 [sections 3022, 3023] of this act.”

In the view which the court takes of this case, it does not become
important to set out sections 4464, 4483, Rev. St. 1894. Plaintiff has
set down the plea for hearing, and insists that the same js not suffi-
cient to abate the maintenance of the present suit.

Section 3456, Rev. St. 1894 (section 3025, Rev. St. 1881), does not
purport to invalidate any contract entered into before compliance with
sections 3453, 3454, Rev. St. 1894 (sections 3022, 3023, Rev. St. 1881).
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A contract so made is valid. The only inhibition is that it shall not
be enforced in the courts of the state before compliance with those
sections. Such has been the uniform construction placed upon these
sections of the statute by the supreme court of this state. Machine Co.
v. Caldwell, 54 Ind. 270; Domestic Co. v. Hatfield, 58 Ind. 187; Daly v.
Insurance Co., 64 Ind. 1; Manufacturing Co. v. Brown, 1d. 548; Insur-
ance Co. v. Wellman, 69 Ind. 413; Elston v. Piggott, 94 Ind. 14;
Guarantee Co. v. Cox (Ind. Sup.) 42 N. E. 915; Wiestling v. Warthin,
1 Ind. App. 217, 27 N. E. 576. Can the national courts be called
upon to enforce the provisions of section 3456, Rev. St. 1894 (section
3025, Rev. 8t. 1881)? In terms, the prohibition of this section only
applies to courts of the state, and I am of opinion that it is not the duty
of this court to extend its application to suits brought here. This
view finds support in Hervey v. Railway Co., 28 Fed. 169, and in
Farmers’ Loan & Trust Co. v. Chicago & N. P. R. Co., 68 Fed. 412.
The note and mortgage in suit having been executed in 1890, and
being valid and enforceable at the time of their execution, sections
4464, 4483, Rev. St. 1894, which were enacted three years after their
date, cannot affect their validity, or defeat the right of the receiver
to enforce them. The plea is therefore insufficient, and is overruled,
with leave to the defendants to answer.

LACKAWANNA TRON & COAL CO. et al. v. FARMERS’ LOAN & TRUST
CO. et al.

(Circuit Court of Appeals, Fifth Circuit. February 25, 1897.)
No. 503.

RAILROADS—APPOINTMENT OF RECEIVER—DEBTS ENTITLED TO PREFERENCE.

The purchase by a railroad company, under contracts made from about six-
teen months to over two years before the appointment of a receiver, of some
20,000 tons of steel rails, to replace the old and deteriorated rails with which
its tracks were laid, to be paid for by its notes, due in six months, renewa-
ble for six months longer at the railroad company’s option, is not a pur-
chase of supplies in the ordinary operation of the road to keep it a going
concern, so as to authorize the court appointing the receiver to give the
debt a preference over the mortgage debt.

Appeal from the Circuit Court of the United States for the Eastern
District of Texas.

On February 16, 1885, the Southern Development Company filed its bill of
complaint in the United States circuit court for the Eastern district of Texas
against the Houston & Texas Central Railway Company, in a cause known as
“Cause No. 185" of the equity docket of that court. The complainant alleged
that the railway company was indebted to it in the sum of about $600,000 for
money loaned at various times, and prayed for the appointment of a receiver.
On February 21, 1885, receivers were appointed, and they took possession of
all the property of the railway company. On April 18, 1885, the Southern De-
velopment Company filed its supplemental and amended bill in cause No. 185,
whereby it made N. S. Haston and James Rintoul and the Farmers’' Loan &
Trust Company defendants in their capacity of trustees of the various mort-
gages on the property of the railway company. The Southern Development
Company further prayed by said supplemental and amended bill that an ac-
count be taken of the several amounts due it by said railway company, as
also of all sums due to all the other creditors of said railway company who



