BEATTLE, L, 8. & E. RY. CO. V. UNION TRUST CO. 179

SEATTLE, L. 8. & B. RY. CO. v. UNION TRUST CO.
(Circuit Court of Appeals, Ninth Circuit. February 8, 1897.)

1. FORECLOSURE OF MORTGAGE—PLEADING—DEFAULT IN INTEREST~~PRINCIPAL
DECLARED DUE. .

When a suit for the foreclosure of a mortgage has been commenced,
based upon a default in interest alone, and, while the suit is pending, the
trostee of the mortgage, under the provisions thereof, elects to declare the
principal of the bonds secured by it due because of the nonpayment of inter-
est, such election is properly the subject of a supplemental bill, but, if in-
troduced into the suit by amendment to the original bill, cbjection must be
made by demurrer, plea, or answer: otherwise it is waived.

2. SUBP@ENA—AMENDED BILL—STIPULATION TO ANSWER.

The sole office of the writ of subpcena is to bring a defendant into court,
in order that the court may acquire jurisdiction of his person; and, when a
defendant has appeared generally in a cause, and subsequently, upon the
filing of an amended bill containing & new cause of action, stipulates by his
solicitor to file an answer to the merits of such amended bill, no subpecena
thereon is required.

8. MOoRTGAGE FORECLOSURES—PLEADING—DEFICIENCY DECREE.

A decree for a deficiency upon the foreclosure of a mortgage, may be
rendered, under the ninety-second equity rule, without a special prayer
therefor in the bill, though it is the better practice to insert such a prayer.

4. SAME—STIPULATION A8 TO PROPERTY COVERED.

‘When, In a suit for the foreclosure of a mortgage, the parties have stipu-
lated that certain property is covered by the mortgage, no objection can
afterwards be made to its inclusion in the decree of foreclosure which could
have been obviated by the introduction of any proof.

Appeal from the Circunit Court of the United States for the North-
ern Division of the District of Washington.

Crowley & Grosscup, for appellant.
E. C. Hughes, for appellee.

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis-
trict Judge.

ROSS, Circuit Judge. This was a suit for the foreclosure of a
mortgage, executed August 10, 1886, by the appellant, Seattle, Lake
Shore & Eastern Railway Company, to the appellee, Union Trust
Company of New York, in trust, to secure the payment of 5,675 bonds,
of the denomination of $1,000 each, payable to the holder or holders
thereof on the 1st day of August, 1931, with interest thereon at the
rate of 6 per cent. per annum, payable semiannually. The bonds
had annexed thereto interest coupons for the respective semiannual
installments of interest. After the delivery of the bonds, and before
the institution of the suit, 117 of the bonds were redeemed and can-
celed by the railway company, leaving 5,558 outstanding at the time
of the commencement of the suit, in the hands of the various parties
to whom they had been sold for a valuable consideration. Each of
the bonds contains this provision:

“The payment of the principal and interest of this bond, with others of like
tenor and same date, not exceeding, in all, twenty-five thousand dollars per
mile of rajlroad and branches authorized by the articles of incorporation or

charter of the company, is secured by a mortgage or deed of trust duly made
by the said railway company to the Union Trust Company of New York, trus-
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tee for the holders of all sald bonds, which shall be the first mortgage and
paramount lien upon the entire of sald lines of railroad and branches, con-
structed or to be constructed, with the appurtenances, rights, and branches,
and upon all the property and rights of property of the said railroad company
now held and which may be acquired.”

To secure the payment of the bonds, all of which were duly author-
ized and executed by the railway company, the company at the same
time duly executed to the trust company a mortgage upon its prop-
erty, in which the property mortgaged is thus described:

“All and singular the said lines of railroads and branches of the said party
of the first part now being and to be constructed in the territory of Washing-
ton, and hereafter to be constructed in the territories of Idaho, Montana, and
Dakota, and extending from a point on Puget Sound at the city of Seattle,
King county, Washington territory, to a point on the eastern boundary line of
said last-named territory in the vicinity of Lewiston, in Idaho territory, and
thence in a general easterly direction, through the territories of Idaho, Mon-
tana, and Dakota, to a point at or near Deadwood, in said Dakota territory;
and also a line of railroad from a point on said above-described line east of
the Cascade Mountains to the city of Spokane Falls, and thence to some point
on the eastern boundary line of said Washington territory; and also such
branch railroads, from such convenient points on said above-described lines
of railroad, to such points, either north or south of said lines of railroad, as
said rallway company may hereafter determine; and all the lands, tenements
and hereditaments acquired or appropriated, or which may or shall hereafter
be acquired or appropriated, for the purpose of a right of way for said lines
of railroad and branches; and all the easements, rights, liberties, franchises,
privileges, immunities, and exemptions of the said party of the first part ap-
pertaining to the construction, maintaining, operating, owning, and enjoying
of said lines of railroad and branches, and every part thereof; and all railroad
tracks, railways, ways, and rights of way, depot grounds, bridges, viaducts,
culverts, fences, and other structures, depots, station grounds, station houses,
engine houses, car houses, fuel houses, ware houses, shops, machine houses,
water tanks, turntables, superstructure, erections, fixtures, rolling stock, fur-
niture, tools, implements, appendages, and appurtenances, used or intended
to be used in connection with said lines of railroad and branches in any man-
ner whatsoever; and all and singular the tenements, hereditaments, appendages,
and appurtenances thereunto belonging, whether now owned or acquired, or
hereafter at any time to be owned or acquired, by the said party of the first
part, together with all and singular the rents, tolls, income, issues, and profits
of the said lines of railroad and branches, premises and property; and also
all the estate, right, title, Interest, property, claim, and demand whatsoever,
as well in law as in equity, and present and prospective, of the sald party of
the first part in and to the same and every part thereof.”

The mortgage also provided that the railway company should pay
into a sinking fund, created by the terms of the mortgage, annually,
after August 1, 1891, an amount equal to 1 per cent. upon the aggre-
gate of the principal of all of the company’s outstanding bonds. It
also contained a covenant to the effect that the railway company,
whenever requested by the trust company, should execute to the trust
company such further deed and assurance for the better assuring to
the trustee the said lines of railroad and branches, premises, property,
appurtenances, rights, privileges, immunities, and franchises men-
tioned, and thereby “conveyed, or meant or intended so to be, whether
now owned, acquired, or held, or hereafter to be acquired or possessed
by it,” as the trustee or its counsel should reasonably advise or re-
quire. The mortgage also contained this covenant:

“In case default shall be made at any time in the payment of any installment
of interest on any of the bonds hereby secured, the payment thereof having
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been duly demanded, and the coupons therefor having been duly presented at
the time and place named therefor, and if any such default shall continue for
the period of six months, then and in such case the principal of all said bonds
shall, at the election of the trustee, become and be immediately due or payable,
anything in the said bond or herein contained to the contrary notwithstand-
ing; but a majority in interest .of the holders of all said bonds then outstand-
ing, unpaid or unredeemed, may in writing instruct the trustee in any such
case to declare the said principal to be due, or to waive the right so to declare,
on such terms and conditions #s such majority shall deem proper, and may
annul or reverse the election of the trustee; provided, that no waiver by the
trustee or the bondholders shall extend to or be taken to affect any case of sub-
sequent default, or to impair the rights resulting therefrom.”

The record shows that in July, 1893, in anticipation of default in
the payment of the interest upon the bonds maturing August 1, 1893,
an agreement was prepared providing for the appointment of a com-
mittee of the bondholders, to consist of James D, Smith, H. O. Ar-
mour, Edward D. Christian, Morton 8. Paton, and a fifth person to be
chosen by them, authorizing such committee to institute and conduct
such suits and actions and take such proceedings as to it should seem
advisable and proper for the protection and enforcement of the rights
of the bondholders, of which committee Morton S. Paton was selected
chairman. Subsequently that agreement was signed by the owners

~and holders of 4,672 of the bonds, being more than five-sixths of the
entire issue. On the 16th day of November, 1893, Paton, as such
chairman, addressed to the trustee this letter:

“Seattle, Lake Shore & Eastern Railway Company, 80 Broadway, Room 145,

i “New York, November 16, 1894,
“Union Trust Company of New York, Trustee, 80 Broadway, New York, N,
Y.—Gentlemen: A committee of the first mortgage bond holders of the Seattle,
TLake Shore & Eastern Railway Company, composed of Messrs. H. O. Armour,
B. D. Christian, J. D. Smith, and M. 8. Paton, has been organized, and the
undersigned has been elected chairman of said committee. The said committee
have deposited, subject to their order under the terms of a certain agreement,
with the Manhattan Trust Company of New York $4,410,000 of said first mort-
gage bonds of said railway company, being over four-fifths of the total out-
standing bonds. The committee hereby, under a resolution passed the 9th day
of November, 1893, requests you to prooeed forthwith to the foreclosure of said
mortgage for the interest past due and unpaid. The committee does not desire
at the present time to declare the principal of said mortgage due, but request
that the papers may be drawn on the lines as above indicated, namely unpaid
interest. We further request you to demand in the bill of foreclosure above
referred to the appointment of receiver to represent the interests of the bond

holders and yourself as trustee.
“Very truly yours, Morton 8. Paton, Chairman.”

As printed in the record, the date of this letter is November 16,
1894, which date, as asserted by counsel for the appellee, and which
is evident from other parts of the record, particularly the findings
and decree, is incorrect; the true date of the letter being November
16,1893. Tt was pursuant to that request that the original bill, after
notice to the defendant railway company, was allowed by the court
below to be filed, and was filed December 23, 1893. In the bill as so
filed it was alleged, among other things, that the railway company
made default in the payment of the semiannual interest due and pay-
able upon the bonds secured by the mortgage, and each of them, on
August 1, 1893, after demand therefor duly made., The original bill
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also contained the allegation “that it is essential to the preservation
of the rights of your orator, and of all said bondholders, that the in-
come yielded by said mortgaged premises be at once sequestrated and
applied towards the reduction of the amounts due and to become due
on said bonds” The prayer of the bill was for an accounting and
ascertaining of the amount due and unpaid for interest on the out-
standing bonds, and that the payment thereof be decreed; and for the
ascertaining of what amount is due and payable to the sinking fund,
and that payment thereof be decreed; and for the ascertaining of the
amount due for taxes and other prior liens, and for allowances for
costs of suit and attorney’s fees, and that the payment thereof be de-
creed; and that, in default of such payments within a reasonable time,
‘to be fixed by the court, the mortgaged premises be decreed to be
sold, and the proceeds, after the discharge of the prior liens and costs
and attorney’s fees, be applied to the payment of interest due on the
outstanding bonds and to the payment of the amount due to the sink-
ing fund. The prayer also asked for the appointment of a receiver of
the property, which appointment the court subsequently made.

To the original bill the defendant railway company entered its gen-
eral appearance July 2, 1894, On the 28th day of July, 1894, the
trust company addressed and sent to the railway company this letter:

“New York, July 28, 1894.

“Seattle, Lake Shore & Eastern Railway Co., Mills Building, New York City—
Gentlemen: Default having been made by you In the payment of certain
coupons annexed to the bonds secured by mortgage dated August 10th, 1886,
and executed by- you to us as trustee, which coupons matured August 1st, 1893,
and default having been made by you in the payment of the amount required to
be paid on August 1st, 1893, into the sinking fund to be created pursuant to the
provisions of said mortgage, we hereby elect to declare, and do now declare,
the principal of all of said bonds now outstanding as due and payable.

“Yours, respectfully,
“Union Trust Company of New York, by Jas. H. Ogilvie, V. Pr.”

On the 2d day of August, 1894, the complainant made a motion in

the court below for leave to file an amended bill, a copy of which was
on the same day served upon the solicitors for the defendant railway
company. The motion was granted by the court, and an amended
bill filed, which alleged, among other things, that in and by the mort-
gage—
“It was further provided that, in case default should be made at any time in
the payment of any installment of interest on any of the bonds thereby secured,
the payment thereof having been duly demanded, the coupons therefor having
been duly presented at the said time and place named therefor, and it any such
default should continue for a period of six months, then and in such case the
principal of all of said bonds secured by said mortgage should, at the election
of the said trustee, become and be immediately due and payable, anything in
;che §a,id bonds or in the said mortgage contained to the contrary notwithstand-
ng.’

The amended bill also alleged that the defendant railway company
had made default in the payment of the semiannual interest due and
payable on the bonds, and each of them, on the 1st day of August,
1893, and on the 1st day of February, 1894, respectively, due demand
therefor having been made, and the coupons therefor having been duly
presented, and had also made other defaults in failing to comply with
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the conditions of the mortgage, by reason of which the complainant
had, on or about July 20, 1894, elected to declare, and did declare, the
principal of all of the bonds secured by the mortgage to be immedi-
ately due and payable. Subsequent amendments to the bill were by
leave of the court filed by the complainant, and on October 2, 1894,
this stipulation was entered into and filed by the respective parties,
through their solicitors:

“It is hereby stipulated by and between the parties hereto that the above-
named respondent shall have until Monday, the 15th day of October, 1894, to
file its answer to the complainant’s bill of complaint and amendments thereto
filed herein, and that, in the case of a default by said respondent to file its
answer on the merits on or before the time above designated, the said com-
plainant shall take and enter the default of the said respondent herein as for
want of an answer, and proceed immediately to apply to the court for the re-
lief demanded in its bill of complaint and amendments thereto; the right to file
any plea or demurrer, except an answer to the merits, being hereby expressly
waived by the respondent, in consideration of the extension for leave to file
such pleading.”

The defendant railway company, on the 15th day of October, 1894,
answered to the merits, to which answer exceptions were filed by the
complainant and sustained by the court, On the 25th day of Janu-
ary, 1895, the defendant railway company filed an amended answer
and plea, duly verified by its vice president, which plea was, on the
11th day of February, 1895, set down for argument upon the ground
of its insufficiency, and which plea, after argument, was by the court
overruled February 18, 1895. On the 24th day of May, 1895, leave
was given the defendant railway company to file a second amended
answer, which it did on the same day, and which was duly verified by
the vice president of the company. To that second amended answer
the complainant filed exceptions on the 24th of May, 1895, for imperti-
nence, and the matters so excepted to were subsequently expunged by
order of the court. No other amendment to the answer being made,
and the cause being at issue, the same was referred, on the 14th day
of June, 1895, to the master. Among the issues raised by the plead-
ings, and so referred to the master, was one as to the amount due
upon the outstanding bonds secured by the mortgage; and the master
was also directed, among other things, to ascertain and report all of
the property upon which the mortgage was a lien, and to ascertain and
report whether the mortgaged property could be advantageously sold
in separate parcels, or whether the same should be sold as an entirety.
Upon the taking of the proof before the master both parties to the
suit were represented by their solicitors, and there this stipulation in
writing was entered into by the respective parties:

“First. That Exhibit No. 4, hereto attached, togetber with schedules, marked
‘A) ‘B, ‘C; ‘D, ‘E,” and ‘F, annexed to said exhibit, containg a correct de-
scription of the mortgaged premises, with the appurtenances, rights, and fran-
chises thereunto belonging, as set forth in the bill of complalnt and mortgage
therein set forth; and that all the property, of every kind and description, men-
tioned, set forth, described, or referred to in gaid Exhibit No. —, and in any
of the said schedules, are embraced within and covered by the Hen of said
mortgage above referred to.

“Second. That none of the property embraced within and covered by the lien
of said mortgage, and hereinbefore referred to, can be advantageously sold in
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separate parcels nnder any decree of foreclosure that may be rendered In sald
cause by said court, but that the same should be sold as an entirety.

“Third. That the expenses of said complainant, trustee, in and about the
execution of its said trust, aggregate the sum of sixty-seven and 17 /190
($67.17) dollars, as per detailed statement this day filed with Eben Smith, Esq.,
master in chancery of said court, to whom this cause has been referred.

“TFourth. That the reasonable fees and compensation of Struve, Allen, Hughes
& McMicken, solicitors and of counsel for said complainant and trustee, may
be fixed and determined by this court upon the coming in of the report in this
cause by said master, and upon the hearing of the same, and that either party,
with the consent of said court, may introduce proot as to the value of such
reasonable fees and compensation, and proof as to any additional services ren-
dered after the date hereof.

“Dated at Seattle this 25th day of September, 1895.”

In Schedule E, referred to in this stipulation, is embraced 2,500
shares of the capital stock of the Union Depot Company of Spokane
Falls. The Union Depot Company of Spokane Falls is a corporation
organized and existing under the laws of the territory (now state) of
Washington, having its office and principal place of business at the
city of Spokane Falls, in that state, and was organized for the purpose,
among other purposes, of acquiring, by purchase, donation, lease, or
otherwise, lands in Spokane county, and to contract for the construc-
tion of, and to construct, railway passenger depots, freight depots,
warehouses, roundhouses, machine shops, cattle yards, grain elevators,
side tracks, and storage tracks, and any and all buildings or strue-
tures useful, necessary, or convenient for railway terminals, and to
carry on and conduct the business of a railway terminal company, and
to provide railway terminal facilities at or near the city of Spokane
Falls, in the territory (now state) of Washington, and to charge reason-
able compensation therefor, and to acquire, by purchase, lease, or
otherwise, warehouses, storehouses, elevators, and other structures, and
to sell, lease, or otherwise dispose of any structures or buildings owned
or controlled by it. With the Seattle, Lake Shore & Eastern Railway
Company and the Washington & Idaho Railroad Company, the Union
Depot Company of Spokane Falls entered into, on the 14th day of
October, 1889, a lease, by which the Union Depot Company undertook
to construct and maintain, on lands which it had acquired and then
owned, and which are specifically described in the lease, for the use in
common by the two railway companies mentioned, and their succes-
sors and assigns, all necessary depots and other terminal facilities at
the city of Spokane Falls, for certain considerations and upon certain
terms and conditions in the lease mentioned.

On the 3d day of October, 1895, the master filed his report, to which
no objections or exceptions were filed by the defendant railway com-
pany, and on the 22d day of November, 1895, the report coming on
to be heard, both parties being represented by their solicitors, it was
by the court in all things confirmed. The report showed, among other
things, the number of outstanding bonds to be 5,558, and the amount
of principal and interest due and unpaid thereon to be $6,446.980. A
decree and order of sale followed for that sum, together with costs
and attorney’s fees, to procure the reversal of which the present appeal
was brought,
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In support of the appeal the counsel for the appellant make four
points: (1) That the court below erred in finding and decreeing that
the principal of all of the outstanding bonds became due and payable
in July, 1894, by virtue of the declaration of the complainant; (2) that
it erred in decreeing that the defendant railway company pay, within
a certain time stated, the principal of all the cutstanding bonds, as
well as the interest due thereon, as a condition by which to avoid a
sale of the mortgaged property; (3) that the court below erred in pro-
viding in the decree for a deficiency judgment in favor of the complain-
ant and against the defendant railway company; (4) that it erred by
including in the property decreed to be sold 2,500 shares of the capital
stock of the Union Depot Company of Spokane Falls,

The assignments of error by which the appellant seeks to present
these points are as follows:

“(8) The court erred in holding that complainant herein did, on the 30th day
of July, 1894, elect to declare, and did declare and elect, the principal of all
outstanding bonds secured by said mortgage to become immediately due and
payable, pursuant to the provisions of said mortgagé.

“(9) The court erred in finding, in and by said decree, that $5,558,000 was the
total principal due on said outstanding bonds at the date of the rendition of the
decree.” .

“(12) The court erred in ordering, adjudging, and decreelng herein that this
defendant pay or cause to be paid to the complainant, on or before the 3d
day of February, 1896, the sum of $5,558,000, together with the interest found
to be due by the terms of said decree, as hereinbefore stated.”

“(17) The court erred in ordering, adjudging, and decreeing herein that this
defendant is personally liable for, and shall pay to the complainant, the amount
of any deficiency, with interest thereon, which may remain due after the sale
of the properties of this defendant under the terms of said mortgage, and the
application of the proceeds thereof, pursuant to the terms of said decree.”

“(23) The court particularly erred in ordering, adjudging, and decreeing that
2,500 shares of the capital stock of the Union Depot Company of Spokane Falls,
‘Washington, and a certain leasehold estate for the period of 99 years in and
to said property leased by said depot company to this defendant, in and near
the city of Spokane, in the state of Washington, were covered by the terms of
and included within the said mortgage, and in directing said property to be
sold, along with the other properties mentioned in said decree, to satisfy the
amounts by said decree found to be due upon said mortgage.

“(24) The court erred in ordering, adjudging, and decreeing that the mort-
gage mentioned and set forth in the bill of complaint herein should be fore-
closed, and the properties described therein and covered thereby =old to satisfy
the amounts of principal and interest found to be due upon the bonds secured
by said mortgage according to the terms of said decree.”

Pagsing the question of the sufficiency of these assignments, we
think it clear that the appellant’s points 1, 2, and 3 are not well taken.
Points 1 and 2 may be considered and disposed of together. They re-
late to the inclusion by the court below in its decree of the principal
sums of the outstanding bonds. TUndoubtedly, if the principal sums
were not due at the time of the trial and judgment, their inclusion
would constitute such error as would make it necessary to reverse
the entire decree; for, as said by the supreme court in Railroad Co. v.
Fosdick, 106 U. 8. 47, 71, 1 Sup. Ct. 10:

“It is obvious that the finding of the amount due, for nonpayment of which,
according to the terms of the decree, the mortgaged property is ordered to be
sold, is the foundation of the right of the mortgagee further to proceed, and a
substantial error in that finding must, on appeal, vitiate all subsequent proceed-
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ings.  Unlike a calculable error in the amourt of a personal judgment, which
may be cured by & remittitur, it is otherwise incurable; for, as it is an illegal
exaction, made as a condition for preserving the rights of the mortgagor in his
estate, and, if executed, depriving him wrongfully of them, it pwpagates itself
through all subsequent stages of the cause.”

It is true, as stated by counsel for the appellant, that by the terms
of the mortgage a majority in interest of the bondholders had control
of the action of the trustee respecting its election to declare the prin-
cipal of the bonds due by reason of default on the part of the mort-
gagor; for the mortgage in terms authorized the majority in interest
of the bondholders to waive the right of election, and to annul or re-
verse the election of the trustee when exercised. But, in saying that
the committee of the bondholders, through its chairman, after the
action of the trustee in declaring the principal sums of the outstanding
bonds due, and before the case was at issue in the court below, an-
nulled that action of the trustee, the counsel for the appellant make a
mistake of fact. The basis of that statement by the appellant’s coun-
sel ig the letter from the chairman of the committee of bondholders to
the complainant, appearing in the record as of date November 16,
1894, by which the trustee was requested “to proceed forthwith to
the foreclosure of said mortgage for the interest past due and unpaid,”
and in which the trustee was informed that “the committee does not
desire, at the present time, to declare the principal of said mortgage
due, but request that the papers may be drawn on the lines as above
indicated, namely, unpaid interest.” The findings of the master, to
which no objections or exceptions were taken by the appellant, as
well as the findings and decree of the court, show that the original
bill, which was filed December 23, 1893, was filed pursuant to that
request of the committee of the bondholders. That letter, therefore,
must have been written prior to December 23, 1893. Its date appear-
ing in the record—November 16, 1894-—was, therefore, evidently a
mistake, the year 1894 being, as stated by counsel for the appellee,
erroneously given instead of 1893. Besides, there is in that letter
nothing whatever to indicate any reversal or annulment by the ma-
jority in interest of the bondholders of any action of the trustee in
declaring the principal sums of the bonds due, and nothing to indicate
that any such election had been made by the trustee; but, on the con-
trary, it plainly shows upon its face, as do the findings of the master,
and the findings and decree of the court below, that that letter was the
first step taken looking to the foreclosure of the mortgage in question.
Nearly one year thereafter, and after the defendant railway company
had entered its general appearance to the original bill, to wit, on the
28th day of July, 1894, the complainant did exercise its election, and
did declare the principal sums of all the outstanding bonds due and
payable because of the default on the part of the defendant railway
company in the payment of the coupons annexed to the bonds matur-
ing August 1, 1893, and of its default in the payment of the amount
required to be paid August 1, 1893, into the sinking fund to be cre-
ated pursuant to the provisions of the mortgage. So far as the record
shows, that was the only election ever made by the trustee, and with it

~there was no interference on the part of the majority in interest of the
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bondholders at any time, so far as appears; nor does it appear that
the majority in interest of the bondholders ever waived such election
on the part of the trustee.

It is, however, further insisted on the part of the appellant that the
election made by the complainant, after the commencement of the
suit and during its pendency, declaring the principal suras of the out-
standing bonds due, constituted subject-matter for a new suit, and
made a new case which could not be properly brought into the original
suit by amended bill, and, furthermore, that if it could, such amended
bill required the issuance of another subpcena, without the issuance
of which the appearance of counsel thereto for the defendant was
without effect. The sole office of the writ of subpeena is to bring the
defendant into court in order that the court may acquire jurisdiction
over his person. “A general appearance,” said the supreme court in
Creighton v. Kerr, 20 Wall. 8, 12, “waives all question of the service
of process. Itis equivalent to a personal serviee.” The record shows
that in this cause the defendant stipulated by its solicitor to file an
answer to the amended bill upon the merits, in consideration of an
extension of time given it for that purpose, and in pursuance of that
stipulation did afterwards file such an answer to the amended bill,
duly verified by its vice president. It thus voluntarily submitted
itself to the jurisdiction of the court, which was a waiver of the
service of process having for its object the bringing of the defendant
into court. The new matter brought into the suit by the amended
bill was the election exercised by the complainant declaring the prin-
cipal sums of the outstanding bonds immediately due and payable.
This was properly the subject of a supplemental bill; but, where such
matter is introduced into the suit by amendment to the original bill,
objection must be made by demurrer, plea, or answer; otherwise, it
is waived. Fost. Fed. Prac. (2d Ed.) § 165; Brown v. Higden, 1 Atk,
291; Archbishop of York v. Stapleton, 2 Atk. 136; Wray v. Hutch-
inson, 2 Mylne & K. 235. In this case no such objection was taken.
On the contrary, the parties stipulated in writing, whereby, in con-
sideration of an extension of time within which to plead, the defendant
railway company expressly waived the right to file any plea or de-
murrer, but agreed to file an answer to the merits, which it afterwards
did, duly verified by its vice president.

The third point made on behalf of the appellant is answered by the
ninety-second equity rule prescribed by the supreme court for the gov-
ernment of the courts of equity of the United States. It isas follows:

“In sunits in equity for the foreclosure of mortgages in the cireuit courts of the
United States, or in any court of the territories having jurisdiction of the same,
& decree may be rendered for any balance that may be found due to the com-
plainant over and above the proceeds of the sale or sales, and execution may
issue for the collection of the same, as is provided in the eighth rule of this

court regulating the equity practice, where the decree is solely for the payment
of money.” Insurance Co. v, Keith, 23 C. C. A. 196, 77 Fed. 374.

By the terms of the decree appealed from, the deficiency judgment
provided for is not for the benefit of the complainant, but is in favor
of the complainant as trustee. The amount of such deficiency, like
the amount realized by the sale of the mortgaged property, aiter de-
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ducting costs et cetera, is to be paid to the bondholders according to
their respective interests. A special prayer for a judgment for such
deficiency as may be found to exist, while proper and the better prac-
tice, is not absolutely essential. Under the prayer for general relief,
which the amended bill contained, such judgment may be given.
Story, Eq. Pl., §§ 40, 41; 1 Pom. Eq. Jur. 161; Tayloe v, Insurance
Co., 9 How. 406; Jones v. Van Doren, 130 U. 8. 684, 9 Sup. Ct. 685.

Nor did the court below err in including in its decree of sale the
2,500 shares of the capital stock of the Union Depot Company of
Spokane Falls. It is true that that company was an independent
corporation, organized and existing under and by virtue of the laws
of the state of Washington; and that the ownership of a portion of
its stock by the defendant railway company did not and could not con-
fer upon the latter any power to mortgage the property of the depot
company. Humphreys v. McKissock, 140 U. 8. 304, 312, 11 Sup. Ct.
779, But, while the agreement of lease entered into between the
Union Depot Company and the Seattle, Lake Shore & Eastern Railway
Company and the Washington & Idaho Railroad Company, embodied
in the report of the master, shows that the Union Depot was erected
upon property belonging to the Union Depot Company, the complain-
ant, but for the stipulation entered into by counsel for the respective
parties, might have been able to show by proof that the Union Depot
Company acquired the land upon which the Union Depot was erected
from the defendant railway company, in consideration of the 2,500
shares of the capital stock of the depot company, and that at the time
of such acquisition the land was subject to the complainant’s mort-
gage. Under such circumstances, the stock representing the interest
of the defendant railway company in the depot used in connection
with its road might be covered by the complainant’s mortgage, and,
since it is possible that such proof might have been made by the com-
plainant, the stipulation of counsel, entered into before the master, to
the effect that the 2,500 shares of the capital stock of the depot com-
pany were covered by the mortgage to the complainant, must be held
conclusive of the fact upon the parties,

In speaking of the binding character upon parties of stipulations be-
tween their counsel, in regard to proof, Chief Justice Shaw, in the
case of Lewis v. Sumner, 13 Metc. (Mass.) 269, said:

‘“The importance of upholding agreements and concessions, like the present,
between attorneys and counsel of litigating parties, is greater than it might
seem at first blush, and is enhanced by our present practice. In most cases of
controverted facts, many facts are embraced in the issue which are not really
in dispute between the parties; but each must be prepared to prove all the
facts necessary to his own case unless he can previously obtain a concession
from the adverse party in a form which he can rely upon at the trial. 1t is,
therefore, a wise, useful, and beneficial practice, resorted to by those who are
most careful in preparing causes for trial, and a practice well deserving to be
encouraged by the courts, for the parties, by their attorneys, to obtain and
give mutual concessions, in writing, of all the material facts not intended to
be controverted, and so narrow the litigation to the precise matters in contro-
versy. It saves expense, avoids surprise and delay, and often prevents the
loss of a good cause, by an unexpected call for proof, which could easily have
been obtained if it had been anticipated that such fact would be called in
guestion. This practice of admitting facts is the more necessary, since the
disuse of special pleadings, which was designed, and to some extent had the ef-
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fect, to narrow the Issue on record to some one or a few questions of fact. This
consideration renders it important to hold that a litigant party shall not be
permitted to deny the authority of his attorney of record while he stands as
such on the docket. He may revoke his attorney’s authority, and give notice
of it to the court and to the adverse party; but, while he so stands, the party
must be bound by the acts of the attorney.”

The shares of stock in the Union Depot Company being thus stipu-
lated to be covered by the mortgage were, like all the other property
covered by it, embraced by the complainant’s bill. Besides, no ob-
jection was at any time made in the court below to the bill upon the
ground that the allegations were not broad enough to embrace the
ghares of stock in question; nor was that objection made in any assign-
ment of error. The judgment is affirmed, with costs.

DENTON v. BAKER.
(Circuit Court of Appeals, Ninth Circuit. February 8, 1897.)
No. 316.

1. InsorveNT NATIONAL BANKS—JUDGMENTS—RECEIVERS.

‘While the receiver of an insolvent national bank may interpose and be-
come a party to a suit to enforce a claim against the bank, he is not a nec-
essary party to such a suit, and a judgment rendered against the bank by
a court of competent jurisdiction, in a suit to which he is not a party, is
binding upon the receiver, in the absence of fraud or collusion.

8. Samr—EqUuitY JURISDICTION—REMEDY AT LaAw.

The holder of a judgment against an insolvent national bank, recovered
upon a claim rejected by its receiver, has an adequate remedy by an action
at law against the receiver, by the judgment in which the latter may be
directed to recognize the claim, and he cannot resort td equity to compel
the allowance of the claim by the receiver, or enjoin its rejection.

Appeal from the Circuit Court of the United States for the North-
ern Division of the District of Washington.

Frederick Bausman, for appellant.
L. C. Gilman, for appellee.

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis-
trict Judge.

ROSS, Circuit Judge. This was a suit in equity, to the bill of com-
plaint in which the court below sustained a demurrer, interposed by
the defendant, and, the complainant declining to amend, the court dis-
missed the bill. The appeal brings up the question of the sufficiency
of the bill. The court below held that it did “not state facts suf-
ficient to entitle complainant to relief in equity, and that complain-
ant had an adequate remedy, if any at all, at law.” Passing the al-
legations of the bill in respect to the citizenship of the respective par-
ties, and in respect to the insolvency of the Merchants’ National
Bank of Seattle, and the appointment and qualification of the defend-
ant, Baker, as receiver of that bank, it alleges that in the month of
July, 1893, the bank was pressed for money with which to meet the
démands of its creditors, and found itself under the necessity of ob-
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taining a loan from the National Park Bank of New York; that, in
order to get the collateral for such a loan, it borrowed from one
Angus Mackintosh certain bonds and coupons, and in consideration
thereof did, in writing, under date of July 26, 1893, acknowledge
itself indebted to Mackintosh in the sum of $25,000, which sum it
agreed and bound itself to pay Mackintosh with 8 per cent. interest
thereon from July 1, 1893, in the event that it should not return the
bonds and coupons to him on or before January 1, 1894, which agree-
ment was, by a resolution of the board of trustees of the bank, duly
authorized; that on the faith of that agreement the bank obtained
the bonds and coupons from Mackintosh, and used them as collateral
security from which to borrow money from the National Park Bank
of New York, but has ever since failed, neglected, and refused to re-
turn the bonds and coupons to Mackintosh, or to pay him the consid-
eration upon which they were obtained, and that neither the bonds
nor coupons have ever been offered or tendered or restored by the re-
ceiver of the Merchanty’ National Bank of Seattle to Mackintosh or
to the complainant; that about two years after the agreement be-
tween Mackintosh and the Merchants’ National Bank of Seattle—
that is to say, on or about May 26, 1895,—the Merchants’ National
Bank became insolvent, and, the comptroller of the United States
having appointed the defendant, Baker, receiver of its assets, the
comptroller, on June 19, 1895, caused notice to the creditors of the
bank to be published, requiring all persons having claims against the
bank to present the same to the receiver, with the legal proof there-
of, within three months from that date, and instructed the receiver
to pass upon the claims presented to him, and to report to him (the
comptroller) such claims as he might allow, which instructions were
followed; that on August 15, 1895, Mackintosh filed his claim in the
sum of $29,250 upon forms of proof furnished by the receiver, and in
the manner prescribed by his office, annexed to which was a copy
of the written agreement between Mackintosh and the bank, and a
copy of the resolution of the board of trustees of the bank authorizing
the same, which claim the receiver thereupon rejected; that Mackin-
tosh thereafter, in writing, and for and in consideration of the sum
of $16,000, assigned, transferred, and set over to the complainant the
whole of his interest in the claim; that thereafter, and within the
time prescribed by the comptroller, the complainant, upon forms sup-
plied by the receiver, and in accordance with the manner prescribed
by his office, presented to the receiver a verified claim in the sum
of $29,450, with proofs of the assignment of the claim from Mackin-
tosh to himself, which claim of the complainant the receiver, on Sep-
tember 27, 1895, rejected, stating that the claim was the same already
presented by Mackintosh; that thereafter, and on the 7th day of No-
vember, 1895, the complainant, as assignee of Mackintosh, did, in the
superior court of King county, state of Washington, a court of com-
petent jurisdiction, bring suit against the Merchants’ National Bank
of Seattle, and did cause the bank to be personally served in the
county of King, in which it is located and did business; that on the
30th day of November, 1895, judgment was rendered and entered in
the complainant’s favor by that court in the sum of $29,716; that
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thereafter, and on January 15, 1896, on forms sapplied from the re-
ceiver’s office, and in the prescribed manner, the complainant pre-
sented his claim for the amount so adjudged to be due him from the
bank, annexed to which was a duly-certified copy of the judgment,
which claim the receiver rejected in these words: “I am in receipt
of your favor of the 13th instant, inclosing the claim of D. B. Denton
against this trust for $29,716. That claim I have to-day rejected.”
The bill further alleged that the receiver never at any time assigned
any reason for rejecting the claim; that from August 15, 1895, to the
time of the bringing of this suit the receiver had actual knowledge
of the written agreement of the bank with Mackintosh, and that
from some time in September, 1895, he had actual knowledge of its
being assigned to the complainant, and that the judgment has been
of public record since November 30, 1895, and that the receiver has
had actual knowledge of it since January 15, 1896; that at no time
has either the comptroller or the receiver brought against Mackin-
tosh or the complainant any action on behalf of the bank or its cred-
itors, or at all sought to set aside, cancel, annul, or in any wise rescind
the agreement between the bank and Mackintosh, or to effect its
assignment to the complainant, or to impeach, attack, vacate, modi-
fy, or in any wise alter the complainant’s judgment against the bank,
which still stands wholly unpaid, unreversed, unmodified, and not
appealed from. The bill further alleged that the comptroller is pre-
paring to levy assessments on the capital stock of the insolvent bank
to create funds for the payment of its liabilities; that in such levy
he is taking no account of the judgment recovered by the complainant
against the bank, and that unless defendant, Baker, be restrained
from rejecting the complainant’s claim, the whole of it will be dis-
regarded by the comptroller, and the latter will not have evidence
before him on which to include this claim, and on which to make a
levy sufficient to pay it; that the complainant at all the times men-
tioned in the bill was, and still is, one of the stockholders of the in-
solvent bank to the extent of 4 shares, and that his assignor, Mack-
intosh, was at all those times, and still is, one of its stockholders to
the extent of 600 shares, and that each of them will be included in
such assessment, and be called upon to pay a proportion of the indebt-
edness of the bank, and that it is equitable that the assessment in-
clude the claim of the complainant, to the end that the other share-
holders may be assessed their due proportion of it, and that Mackin-
tosh be compelled, as a shareholder, with the others, to be assessed
his proportion also; and that, if the claim of the complainant con-
tinue to be rejected by the receiver, irreparable damage and injury
will be done the complainant, for which he has no plain, speedy, and
adequate remedy at law. The prayer was that the defendant receiver
be restrained from any further rejection of the complainant’s claim,
and that he be compelled to file and allow the same, with interest
up to the date at which the Merchants’ National Bank of Seattle be-
came insolvent, and that he be compelled, as such receiver, to approve
and forward to the comptroller of the currency of the United States
the claim of the complainant; and for such other and further relief
as the equity of the case may require,
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In the case of Bank of Bethel v. Pahquioque Bank, 14 Wall. 383,
397, the supreme court said:

“Whenever a receiver [of a national bank] is appointed, the comptroller is
required to give notice of the fact, requesting all persons having claims against
the association to present the same, and to make legal proof thereof. Pro-
vision is first to be made by the comptroller for refunding to the United States
any such deficiency in redeeming the notes of the association as is mentioned in
the act, and, baving refunded that amount, the comptroller 18 required, in the
next place, to make a ratable dividend of the money paid over to him by the
receiver on all such claims as may have been proved to his satisfaction, or ad-
Judicated in a court of competent jurisdiction. Claims proved to the satisfac-
tion of the comptroller are to be included in the list, and he is also to include
in the list all claims adjudicated in a court of competent jurisdiction, which
shows conclusively that claims disallowed by the comptroller may be prose-
cuted in a court having jurisdiction in such cases.”

In that case the supreme court also held that, notwithstanding the
insolvency of a national bank, and the appointment by the comp-
troller of a receiver of its assets, the corporate franchise of the asso-
ciation continues, and the association, as a legal entity, continues to
exist, and is capable of suing and liable to be sued in all matters in
which the corporation is interested. It is not denied that the state
court of King county, Wash., where the corporation was located, and
where the contract relied on by the complainant was made, was a
court of competent jurisdiction for the adjudication of the rights of
the parties to the contract which forms the basis of the complainant’s
suit, had there been no insolvency proceedings. It follows that it
was a court of competent jurisdiction for the adjudication of the
complainant’s claim, the bank having become insolvent, and the re-
ceiver of ity assets having rejected the claim. Undoubtedly, the re-
ceiver would have been entitled to have defended that suit in the
name of the bank or in his own, and would have been permitted by
the court, upon a seasonable application, to have contested the valid-
ity of that judgment.

In Bank v. Colby, 21 Wall. 609, one of the questions was whether
the property of a national bank organized under the act of congress
of June 3, 1864, attached at the suit of an individual creditor, after
the bank has become insolvent, can be subjected to sale for the pay-
ment of his demand against the claim for the property by a receiver
of the bank subsequently appointed; and the court said, among other
things:

“It is too late for counsel to question in this court the right of the receiver
to appear in the state court, and move the discharge of the attachment and
the abatement of the suit, or to contest the case at the trial. Whatever in-
formality may have existed in the proceeding, it was waived by the silence of
the parties. Objections in matters of form to modes of procedure in the court
below cannot be urged here for the first time. But, independently of this con-
sideration, we are of opinion that it was a proper proceeding on the part of the
receiver to apply to the court below to discharge the attachment on proof of
the facts presented by him, and the production of his appointment, and the de-
cree dissolving the association. Invested with the rights of the bank to the
possession of the property by his appointment, it was his duty to take the nec-
essary steps to remove the levy.”

In Bank v. Kennedy, 17 Wall. 19, it was held that the receiver may
sue in his own name or in that of the bank; and, if he may so sue,
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be may so defend. In the Bank of Bethel Case, above cited, while
the receiver was not a party to the suit, and does not appear to have
taken any part in it in the supreme court, it appears from the report
of the case in the supreme court of Connecticut, from which court the
case was taken to the supreme court of the United States, that the
suit was there defended by the receiver, by direction of the comp-
troller of the currency, in the name of the defendant to the suit, for
the benefit of the stockholders and creditors of the bank. National
Bank of Pahquioque v. Bank of Bethel, 36 Conn. 325. DBut, while
-the receiver of an insolvent national bank may, in the interest of its
creditors and stockholders, and for the protection of its assets, inter-
pose, and become a paity to a suit to enforce a claim against the
bank, it does not follow that he is a necessary party to such a suit.
The statute creating such banking institutions, and providing for
their conduct, and for their management, and for winding them up
in the event of insolvency, does not require that the suit to establish
a claim before a court of competent jurisdiction shall be brought
against the receiver. The provision of the statute is that:

“From time to time, after full provision has been first made for refunding
to the United States any deficiency in redeeming the notes of such association,
the comptroller shall make a ratable dividend of the money so paid over to him

by such receiver on all such claims as may have been proved to his satisfaction
or adjudicated in a court of competent jurisdiction.” Rev. St. § 5236.

Under this language the supreme court, in the case of National
Bank of Pahquioque v. Bank of Bethel, supra, sustained a suit against
the insolvent bank, to which the receiver did not appear as a party;
and in National Bank of the Commonwealth v. Mechanics’ National
Bank, 94 U. 8. 437, 440, it was expressly held that claims against an
insolvent bank, whose validity is established by a judgment in a
court of competent jurisdiction, and claims that are proved to the
satisfaction of the comptroller, stand upon the same footing. In that
case a suit against the insolvent bank for interest accruing after the
allowance of the principal sum by the receiver was sustained, although
the receiver was not a party thereto. In the cases of Turner v. Bank,
26 Towa, 562, and Green v. Bank, 7 Hun, 63, cited and relied on by
the appellee, it was held that the receiver was a proper party to a
suit brought in a court of competent jurisdiction to establish a claim
against the insolvent bank; but in neither of those cases was it held
that he is a necessary party to such a suit. Case v. Bank, 100 U. 8.
446, was an action by the Citizens’ Bank of Louisiana against the
receiver of the Crescent City National Bank to recover damages for
a refusal on the part of the latter bank, prior to its insolvency, to
permit a transfer of certain shares of its capital stock. The proof
showing, and the jury having found, that the Citizens’ Bank was
damaged by that refusal on the part of the insolvent bank in a cer-
tain sum of money, the supreme court sustained the action against
the receiver of the insolvent bank, and affirmed the judgment of the
lower court, directing the receiver to recognize the Citizens’ Bank as
a creditor for the amount in which it had been damaged, and requir-
ing him to provide for its payment along with the other creditors of
the insolvent bank.

9 F—13
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It results, we think, from the decisions of the supreme court to
which we have referred, that an action to establish the validity of a
claim against an insolvent bank may be brought in a court of compe-
tent jurisdiction against both the insolvent bank and the receiver,
or against the insolvent bank or the receiver; and if against the re-
ceiver either jointly with the insolvent bank or against him only, he
may be directed by the judgment in the action to recognize the claim,
and to provide for its payment along with the other claims against
the bank; and if against the insolvent bank only, it is binding upon
the receiver, unless void by reason of fraud or collusion. The case.
is analogous to that of a suit brought against a debtor for the recov-
ery of a debt, after a general assignment of his property made to a
trugtee for the benefit of creditors. The contract between the debtor
and creditor would still subsist, and could be enforced by suit against
the debtor, and a judgment between the original parties on the con-
tract would necessarily establish the existence and extent of the obli-
gation between them, as well as against a trustee of his estate for
the benefit of creditors. Pringle v. Woolworth, 90 N. Y. 502, 511.
That was evidently the view taken by the supreme court of the na-
tional banking act in the case of Bank of Bethel v. Pahquioque Bank,
supra, where it said: “Claims presented by creditors may be proved
before the receiver, or they may be put in suit in any court of com-
petent jurisdiction as a means of establishing their validity.” 14
Wall. 401.

The validity of the complainant’s claim being thus established
agamst the bank, and the receiver continuing to reject it, the claim-
ant is clearly entltled to some remedy to enforce his nght That he
cannot resort to mandamus is conceded by the appellee. The United
States courts have no jurisdiction in mandamus except where the
right sought is ancillary to their other powers, or to enforce their
own judgments. MecIntire v. Wood, 7 Cranch, 504; Bath Co. v. Amy,
13 Wall. 244; Rosenbaum v. Bauer, 120 U. 8. 450, 7 Sup. Ct. 633;
Gares v. Association, 55 Fed. 209. But there is no difficulty in the
way of the complainant maintaining an action at law against the
receiver upon the judgment recovered by him in the state court.
Hickman v. Macon Co., 42 Fed. 759; Freem. Judgm. § 432; 2 Black,
Judgm. § 958, and cases there cited. The judgment in such action at
law may direct the receiver to recognize the claim of the complainant,
and to provide for its payment along with all other claims against
the insolvent bank. Case v. Bank, 100 U. S. supra.. This affords
complainant a plain, speedy, and adequate remedy, and therefore he
cannot resort to equity. The judgment is affirmed.
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CENTRAL TRUST CO. v. VALLEY RY. CO. et al
(Circuit Court, N, D. Ohio, E. D, January 2, 1897.)

RAILROAD COMPANIES—EMINENT DOMAIN—JUDGMENT FOR LAND APPROPRIATED
—Ligx.

A judgment under Rev. St. Ohio, § 6448, for the value of land appro-
priated by a railroad company, in favor of a landowner who has failed
to take proceedings to prevent the construction of the road over his land,
or to obtain compensation, is not a lien on the land.

Doyle & Bryan, for Apolonia Orth,
Kline, Carr, Tolles & Goff, for defendants.

SEVERENS, District Judge. In this matter the petitioner prays
that she may be declared entitled to a lien upon the property of the
said Valley Railway Company for the amount of the judgment recov-
ered by her against the above-named defendant, the Valley Railway
Company, on the 12th day of April, 1890, in the probate court of
Summit county. It appears that this judgment was recovered for
certain real property appropriated by the said railway company, be-
longing to the petitioner, which had been appropriated and used for
some time by the railway company, prior to the date of the recovery
of the above-mentioned judgment. The proceedings for the con-
demnation of property for railway purposes, where such condemna-
tion takes place before the appropriation of the property, and
also where the property has been appropriated before condemnation,
are regulated by the statutes of Ohio relating to that subject. The
effect of the statute has been counstrued by the supreme court of the
state, and such construction is binding upon, and must be followed
by, this court. By the decisions of the said supreme court in the cases
of Goodin v. Canal Co., 18 Ohio St. 169, and Railroad Co. v.
Robbins, 35 Ohio St. 531, it would seem that the petitioner, by failing
to take proceedings for the purpose of obtaining compensation or pre-
venting the construction of the railroad over her land, is estopped
from asserting any other remedy than that provided by the twenty-
first section of the act of 1872 (69 Ohio Laws, 95; Rev. St. § 6448),
whereby she might have the value of her land ascertained by a jury,
and obtain a judgment for the value thereof, to be collected by execu-
tion. By this proceeding the judgment is not made a lien or a charge
upon the land, and there remains to the owner only the right of com-
pensation. It is only necessary here to decide that under the twenty-
first section of the act, upon which judgment was recovered, she still
retains her title, and it would be incongruous that one should have a
lien upon his own land. Doubtless the title remains in her, but she
may be precluded from asserting that title upon the grounds stated in
the first of the above-mentioned cases. I think, therefore, that this
petition must fail, and that judgment must be entered disallowing
the same.



