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consented to help the corporation by the loan of his credit, with the
expectation that the corporation would eventually be able to meet
the note, and relieve him from liability thereupon, and with the ex-
pectation that he would probably never be called upon to pay the bal-
ance of his unpaid subscription to the stock. The decree dismissing
the bill as to the defendant, Kinnear, is reversed, at the appellee’s
costs, and the cause is remanded for further proceedings not inconsist-
ent with this opinion,

BROWN et al. v. OHIO VAL. RY. CO.
{Clrcuit Court, D. Indiana. March 15, 1897.)

1. CoNsTITUTTONAL LAW—RATLROADS—PREFERRED DEBTS.

A state statute providing that citizens of the state shall have a llen on
the personal property of railroad companles thereafter organized, to the
amount of $100, for all debts originally contracted in the state, superior to
all other liens or mortgages (2 Burns’ Rev. St. Ind. 1894, § 5179; Rev. St.
Ind. 1881, § 8919), is valid both as against the railroad company and other
lien holders.

2. SaME — ONLY THOSE INJURIOUSLY AFFECTED CAN QUESTION CONSTITUTION-
ATITY OF STATUTE.

Only those who are injuriously affected by an unconstitutional act will
be heard to complain of it. Therefore neither a rallroad corporation nor
its receiver will be heard to question the right of a claimant to have his
claim paid as a preferred one, upon the ground that the statute upon which
he bases his right discriminates against citizens of other states, as only a
citizen of another state will be heard to make that complaint,

In Equity.
Hamilton A. Madison, Francis B. Posey, and Andrew J. Clark,

for petitioners.
Gilchrist & De Bruler, for receiver.

. BAKER, District Judge. Hamilton A. Madison, Franecis B.
Posey, and Andrew J. Clark have filed an intervening petition in
the above-entitled cause for the recovery of a decree against the
defendant, the Ohio Valley Railway Company, and John MacLeod,
its receiver, for the sum of $100, for services rendered by them as
attorneys for said railway company prior to the appointment of the
above-named receiver. The right of recovery is predicated on the
provision of the statute of Indiana relating to the organization of
railroad corporations, which took effect on May 6, 1853, and which
is as. follows:

“And the citizens of this state shall have a lien upon all the personal prop-
erty of said ecorporations, to the amount of one hundred dollars, for all debts
originally contracted within this state; which, after said lien of the state, shall
take precedence of ‘all other debts, demands, judgments or decrees, liens or
mortgages against such 'corporatlons.” 2 Burns’ Rev. St. 1894, § 5179 (Rev.
St. 1881, § 3919), .

The receivér, answering the petition, admlts that the intervening
petitioners ‘are, 4nd have been for many years, citizens of the state
of Indiana, and that, at the time of his appointment as receiver
for the Ohio Valley Railway Company, it was indebted to them in
the sum of $100 for a liability originally contracted within this
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state, for services rendered to and for said company. He also ad-
mits that at the time of his appointment the Ohio Valley Railway
Company had cars and other personal property, to a large amount,
in the state of Indiana. It is admitted that the petitioners are en-
titled to have their demand allowed and paid as a preferential
claim, unless, as the receiver insists, the above-quoted statutory
provigion is invalid by reason of its repugnancy to the following pro-
vision of the constitution of the United States, viz.: “The citizens
of each state shall be entitled to all privileges and immunities of
citizens in the several states” Article 4, § 2. Counsel who make
the objection for the receiver have not argued the constitutional
question, but have contented themselves with the single statement
that “we do not find any authority which would throw any light on
the subject, and do not think we can make any argument which
would be of any assistance to the court.” The provision in ques-
tion has stood upon the statute book for nearly half a century, and,
so far as the court is advised, its constitutionality has never been
heretofore drawn in question. A court will not, as a general rule,
pass upon a constitutional question, and decide a statute to be in-
valid, unless a decision upon that very point becomes necessary to
the determination of the cause. While the court cannot shun the
discussion of a constitutional question, when fairly presented and
(ts decision is essential, yet it will uot go out of its way to find
such a question. It will not seek to draw such a weighty matter
into judgment collaterally, nor on a trivial occasion. A proper re-
spect for a co-ordinate department should restrain the court from
discussing the constitutionality of a statute, unless that question
is the very lis mota, and its decision unavoidable. In the view
which the court takes of the present case, the comsideration of the
constitutional question suggested is not necessary, and therefore the
court will enter upon no such extrajudicial discussion as is invited.

The power to create corporations regides exclusively in the leg-
islative department of the state. With the exercise of this power,
within constitutional limits, the courts have no concern. The leg-
islature is possessed of the unquestionable power to provide that
the debts of such corporations, to a limited amount, shall take prior-
ity over liens or mortgages. The corporation having been granted
corporate existence on that express condition, it cannot repudiate
the provision in question. It has taken the benefit of the statute,
and it must bear the burden which has been made an essential
condition of its right to become a railway corporation. Nor can
a lienor or mortgagee complain because their rights have been ac-
quired since the statute has been enacted, and with a knowledge of
it. They will be presumed to have given their assent to the statute
by entering into contractual relations with a corporation which has
voluntarily accepted its provisions. The precise constitutional ob-
jection is not, and cannot be, that the legislature is not possessed
of the power to provide for the payment of all small debts of the
corporation by giving them a preference and priority over liens and
mortgages subsequently originating, for such power is undoubted.
The objection must be that the statute in question is unconstitu-
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tional because it limits the right to citizens of this’state, and to
debts originally contracted therein, and thus discriminates injuri-
ously against the citizens of other states. If it should be granted
that nonresidents of this state have equal constitutional mohts in
respect to enforcing the collection of small debts with the citizens
of this state, it might follow that as to those who were injuriously
affected, or as to those against whom the statute discriminates, it
would be invalid, while as to those to whom it assumes to grant
a special privilege it would be valid. When a nonresident of the
state assails the constitutionality of the statute on the ground that
it injuriously affects him, or on the ground that it denies him a
privilege granted to the citizens of this state, it will be time to
consider the constitutional question suggested. Courts will not
listen to those who are not aggrieved by an invalid law. The rail-
way company and its receiver are not aggrleved by the statute.
The only ground of complaint open to them is that the statute limits
their liability within too narrow bounds. If it granted the right
to sue for debts amounting to $100 to every one, it would confessedly
be a valid enactment. Can the receiver object that the statute is
unconstitutional because it is less burdensome to railway corpora-
tions than it might and ought to have been? It has been held that
a state law which excluded colored persons from service on grand
and trial juries deprived them of the equal protection of the law,
but that a white person could not complain of the statutory ex-
clusion. Com. v. Wright, 79 Ky. 22. So it has been held that a
white person could not raise the question whether the exclusion
of colored persons from participation in the benefits of the common-
school system was a violation of the constitution of the state.
Marshall v. Donovan, 10 Bush, 681. A male inhabitant of the state
cannot assail the constitutionality of a statute regulating the grant-
ing of licenses to vendors of intoxicating liquors on the ground
that the exclusion of women and nonresidents from participation
in its benefits is an unjust discrimination. Wagner v. Town of
Garrett, 118 Ind. 114, 20 N. E. 706. These cases are agreeable to the
principle that only those who are injuriously affected by an uncon-
stitutional act will be heard to complain of it. Cooley, Const.
Lim. (5th Ed.) 163, 164; Smith v. McCarthy, 56 Pa. St. 359. The
receiver, having admitted the rights of the complainants unless the
statute in question should be held unconstitutional, is in no situa-
tion to object to the allowance of the demand of the intervening
petitioners as a preferential claim. An order may be entered di-
recting the receiver to pay the intervening petitioners the sum of
$100, as a preferential claim, with costs to be taxed.
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SEATTLE, L. 8. & B. RY. CO. v. UNION TRUST CO.
(Circuit Court of Appeals, Ninth Circuit. February 8, 1897.)

1. FORECLOSURE OF MORTGAGE—PLEADING—DEFAULT IN INTEREST~~PRINCIPAL
DECLARED DUE. .

When a suit for the foreclosure of a mortgage has been commenced,
based upon a default in interest alone, and, while the suit is pending, the
trostee of the mortgage, under the provisions thereof, elects to declare the
principal of the bonds secured by it due because of the nonpayment of inter-
est, such election is properly the subject of a supplemental bill, but, if in-
troduced into the suit by amendment to the original bill, cbjection must be
made by demurrer, plea, or answer: otherwise it is waived.

2. SUBP@ENA—AMENDED BILL—STIPULATION TO ANSWER.

The sole office of the writ of subpcena is to bring a defendant into court,
in order that the court may acquire jurisdiction of his person; and, when a
defendant has appeared generally in a cause, and subsequently, upon the
filing of an amended bill containing & new cause of action, stipulates by his
solicitor to file an answer to the merits of such amended bill, no subpecena
thereon is required.

8. MOoRTGAGE FORECLOSURES—PLEADING—DEFICIENCY DECREE.

A decree for a deficiency upon the foreclosure of a mortgage, may be
rendered, under the ninety-second equity rule, without a special prayer
therefor in the bill, though it is the better practice to insert such a prayer.

4. SAME—STIPULATION A8 TO PROPERTY COVERED.

‘When, In a suit for the foreclosure of a mortgage, the parties have stipu-
lated that certain property is covered by the mortgage, no objection can
afterwards be made to its inclusion in the decree of foreclosure which could
have been obviated by the introduction of any proof.

Appeal from the Circunit Court of the United States for the North-
ern Division of the District of Washington.

Crowley & Grosscup, for appellant.
E. C. Hughes, for appellee.

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis-
trict Judge.

ROSS, Circuit Judge. This was a suit for the foreclosure of a
mortgage, executed August 10, 1886, by the appellant, Seattle, Lake
Shore & Eastern Railway Company, to the appellee, Union Trust
Company of New York, in trust, to secure the payment of 5,675 bonds,
of the denomination of $1,000 each, payable to the holder or holders
thereof on the 1st day of August, 1931, with interest thereon at the
rate of 6 per cent. per annum, payable semiannually. The bonds
had annexed thereto interest coupons for the respective semiannual
installments of interest. After the delivery of the bonds, and before
the institution of the suit, 117 of the bonds were redeemed and can-
celed by the railway company, leaving 5,558 outstanding at the time
of the commencement of the suit, in the hands of the various parties
to whom they had been sold for a valuable consideration. Each of
the bonds contains this provision:

“The payment of the principal and interest of this bond, with others of like
tenor and same date, not exceeding, in all, twenty-five thousand dollars per
mile of rajlroad and branches authorized by the articles of incorporation or

charter of the company, is secured by a mortgage or deed of trust duly made
by the said railway company to the Union Trust Company of New York, trus-



