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process. I have found no decided case in which the facts and cir-
cumstances were the same as those with which I have been called
upon to deal; but, while I am aware of no authority which con-
flicts with the views I have expressed, there are several in addi-
tion to those already cited which I think tend to support them:
Lamb v. Ewing, 12 U. S. App. 11, 4 C. C. A, 320, and 54 Fed. 269;
Logan v. Patrick, 5§ Cranch, 288; Walden v. Craig, 14 Pet. 147-
155; Freeman v. Howe, 24 How. 450; Minnesota Co. v. St. Paul
Co., 2 Wall. 609; Ward v. Todd, 103 U. 8. 327; Gumbel v. Pitkin,
124 U. 8. 131-146, 147, 8 Sup. Ct. 379.

1. The motion of Alfred C. Gibson for a preliminary injunction is
granted.

2. The motion of George Maitland to “set aside the service of the
bill” is dismissed.

JACK v, WALKER, Auditor, et al.
(Circuit Court, S. D, Ohio, W. D. March 18, 1897.)

1. TaxarioNy oF MorTeAGES IN HANDS OF AGENT OF NONRESIDENT.

Debts owned by a nonresident of the state of Ohio, evidenced by notes
and mortgages upon real estate within the state, are not taxable there,
under Rev. St. Ohio, §§ 2731, 2734, 2735, although the notes and mortgages
are in the hands of a resident agent, who made the loans, and collects and
remits principal and interest as they become due.

2. Samx.

A mortgage, being a mere chose 1n action, follows the person of the owner,

and is taxable only in the state in which he resides.

Paxton, Warrington & Boutet, for complainant.
Milton Clark and Brown, Brandon & Burr, for respondents.

SAGE, District Judge. The complainant, a citizen of New York,
sues to enjoin the defendants from placing upon the tax duplicate of
Warren county, Ohio, the sum of $297,794 of moneys and credits be-
longing to complainant, being the aggregate of promissory notes se-
cured by mortgages given to complainant upon real estate within said
county in the years 1889, 1890, 1891, 1892, 1893, and 1894 for loans
made by him through George W. Carey, his agent; and from adding
thereto 50 per cent. penalty,—that is to say, $148,897,—making the
total of $446,691, upon which the defendants threaten to illegally
assess taxes against the complainant. The defendants set up in their
answer that the moneys and credits mentioned and specified in the
bill were, in the years named, invested, loaned, and controlled by said
agent, who was, during all of said years, a resident of said county
and state; and that none of them have at any time been listed for
taxation either by complainant or by said agent. Further answering,
they say: '

“That the statutes of the state of Ohio provide that every person of full
age and sound mind, residing within said state, shall list for taxation all
moneys invested, loaned, or otherwise controlled by him as agent, or on ac-
count of any other person or persons whatsoever, in the county in which such
agent would be required to list the same if such property were his own.”

Complainant. excepts for insufficiency. Section 2734 of the Re-
vised Statutes of Ohio provides that every person of full age and
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sound mind shall list the personal property of which he is the owner,
and all moneys in his possession, all moneys invested, loaned, or
otherwise controlled by him, as agent or attorney, or on account of
any other person or persons, company, or corporation whatsoever, etc.

The answer admits that the complainant is a nonresident of thestate
of Ohio. The exception presents the question whether debts owned
by a nonresident of the state, evidenced by notes and mortgages upon
real estate within the state, are there taxable by reason of the agency
and control set forth in the answer. The contention for the defend-
ants is that, although the complainant was not and is not a resident of
Ohio, the authority and control vested in his resident agent to make
the loans and collect and remit interest and principal as they became
due constituted such a holding by such agent as under the Ohio laws
subjected the property to taxation. Section 2731, Rev. St. Ohio, pro-
viders that:

“All property, whether real or personal, in this state, and whether belonging
to individuals or corporations; and all moneys, credits, investments in bonds,

stocks or otherwise, of persons residing in this state shall be subject to taxa-
tion.”

This is the section which designates the property to be taxed. It
is urged for the complainant that its proper construction is that all
tangible property, real and personal, whether belonging to residents
or nonresidents, and all intangible property belonging to residents, is
subject to taxation, and that section 2734 defines who shall list per-
sonal property for taxation. This section, it is contended, can have
reference only to such property as is subject to taxation in Ohio. In-
tangible property, such as credits belonging to nonresidents, it is
claimed is not subject to taxation, and therefore directions as to how
taxable property should be listed are immaterial, inasmuch as such
property as that owned by the complainant, a nonresident, was not
intended to be covered by the section. The notes, it is argued, are
not property; they are merely evidences of indebtedness; and, if de-
stroyed, the right of the complainant to enforce the obligation would
remain intact, and could not be questioned. The supreme court, in
Kirtland v. Hotchkiss, 100 U. 8., at page 498, said:

“It is none the less property because its amount and maturity are set forth
in a bond. That bond, wherever actually held or deposited, is only evidence

of the debt, and, if destroyed, the debt—the right to demand payment of the
money loaned, with the stipulated interest—remains.”

In the case of State Tax on Foreign-Held Bonds, 15 Wall. 300, it
was held that a mortgage, being a mere chose in action, only confers
upon the holder or the party for whose benefit it is given the right to
enforce payment of his demand by foreclosure and sale; a right which
has no locality independent of the party in whom it resides. Apply-
ing that case to the present, the true property resided in the complain-
ant, and not in his agent. This is practically the view taken by the
supreme court of Ohio in Worthington v. Sebastian, 25 Ohio St. 10,
where the court used the following language:

“Intangible property has no actual situs. If, for the purposes of taxation,

we assign it a legal situs, surely that situs should be the place where it is
owned, and not the place where it is owed. It is incapable of a separate
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situs, and must follow the situs either of the creditor or the debtor. To make
it follow the residence of the latter, is to tax the debtor, and not the creditor;
to tax poverty instead of wealth. That it is the creditor, and not the debtor,
that is to be taxed, and that the tax is to be imposed by the law of the cred-
itor’s place of residence, seems to be quite well settled by authority.”

Counsel for defendants claim that the moneys and credits of com-
plainant, having been invested and controlled by his agent within
this state during the years mentioned in the bill, were taxable in the
state under the laws thereof; citing sections 2731 and 2734 of the Re-
vised Statutes, already quoted in this opinion. They refer also to sec-
tion 2735, which enacts that “every person required to list property
on behalf of others shall list the same in the same township, city or
village, in which he would be required to list it if such property were
his own,” and they rely upon the second paragraph of the syllabus of
Grant v. Jones, 39 Ohio St. 506 (the syllabus being, in Ohio, the au-.
thoritative statement of the ruling of the court), which reads as fol-
lows:

“Credits owned by a nonresident of this state are not taxable here, unless
they are held within the state by a guardian, trustee, or agent of the owner,
by whom they must be returned for taxation. The faect that such credits
are secured by mortgage on real estate within this state does not change the
rule that credits are to be taxed at the residence of the creditor, and not of
the debtor.”

In that case the court found that the complainant, who sued to
recover taxes assessed against him, was a nonresident of this state,
which he visited as often as once a year in his business as a ped-
dler, and looked after his investments, remaining only so long as
was necessary, then departing, and carrying his notes and mort-
gages with him. - The court below found that his residence for the
purpose of taxation was in the state and in the county where the
tax was levied. The supreme court reversed that finding. There
was no evidence that he had any agent, or that his money or notes
or mortgages were held in any sense of the word by any one other
than himself. That portion of the syllabus, therefore, which de-
clares that credits owned by a nonresident of this state are not
taxable here unless they are held within this state by a guardian,
trustee, or agent of the owner, by whom they must be returned for
taxation, was not, so far as the exception stated is concerned, nec-
essary to the decision of the case, and must be regarded rather as
obiter dictum than as authoritative. Even if it be recognized as
authoritative, if we refer to the definition of the word “hold,” we find
that, as given by Anderson in his Law Dictionary, it means “pos-
gessed by lawful title,” as “hold a note” or “bond”; “hold lands” or
“property”; “to have and to hold” described premlses, “hold” office;
“hold” a fund or lien, a policy of insurance, a share, stakes, stocks,
etc.; whence also “freehold” or “leasehold.”

In Witsell v. Charleston, 7 8. C, 99, it was decided that, “as a tech-
nical term, ‘hold’ embraces two ideas,—that of actual possession of
some subject of dominion or property, and that of being invested with
legal title or right to hold or claim such possession.” A similar ruling
was made in Hurst v. Hurst, 7 W. Va. 297. It was recognized, however,
in Witsell v. Charleston, that the interpretation of the word might
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be 80 controlled by the context as to require that it be construed -
to signify to have in possession or under control merely. In God-
frey v. Godfrey, 17 Ind. page 9, the supreme court referred to the
statute of that state on the subject of partition, which provided
that “all persons holding lands,” ete., might bhave partition. The
court said, “We do not construe the word ‘holding,’ thus used, as
requiring actual occupancy, but as equivalent to owning or having
title to lands,” ete. See, also, Smith v. Gaines, 39 N. J. Eq. 547.
This construction of holding, if applied to Grant v. Jones, makes
the ruling of the court harmonious with the provision of section
2734 that the property of every person for whose benefit it is held
in trust shall be listed by the trustee. If the word is to be con-
strued in the popular sense of only having possession and control
for certain specified purposes, as in the case of an agent acting for
his principal, the ruling of the court is in conflict with the case
of State Tax on Foreign-Held Bonds, 15 Wall. 300. In that case
the supreme court limited the power of taxation of a state to per-
sons, property, and business within its jurisdiction, but held that
debts owing by corporations or by individuals were not property
of the debtors in any sense, but obligations possessing value only
in the hands of the creditors whose property they were, and in whose
hands they might be taxed. The court, recognizing that a mort-
gage is a mere chose in action, conferring upon the holder noth-
ing more than the right to proceed against the property to enforce
payment of the.secured demand, declared that this right had no lo-
cality independent of the party in whom it resided, and that it
might be taxed by the state “when held by a resident therein, but,
when held by a nonresident it is as much beyond the jurisdiction
of the state as the person of the owner.” That case was cited with
approval in Tappan v. Bank, 19 Wall. 499; Kirtland v. Hotchkiss,
100 U. 8. 497; Hagar v. Reclamation Dist., 111 U. 8. 709, 4 Sup. Ct.
663; Gloucester Ferry Co. v. Pennsylvania, 114 U, 8. 208, 5 Sup.
Ct. 826; and Pullman’s Palace-Car Co. v. Pennsylvania, 141 U, 8.
22,11 Sup. Ct. 876. TIn State v. Ross, 23 N. J. Law, 517, the supreme
court of New Jersey said: .

“A personal tax is a burden imposed by government on its own citizens for
the benefits which that government affords by its protection and its laws, and
any government which should attempt to impose such a tax on citizens of other

statey would justly incur the rebuke of the intelligent sentiment of the civilized
world.”

No extent of authority or power of control given to an agent in the
state could divest the principal’s ownership of the subject-matter
of the agency, nor could any possession or holding by the agent so
operate short of a holding in the technical sense above referred to.
Therefore the fact, if it be a fact, that Carey, the agent, made the
investments for his principal,—that is to say, loaned his principal’s
money, and controlled the course of the transaction relating there-
to,—could not operate to bring the principal, a nonresident, within
the jurisdiction or reach of a law of the state relating to taxation.
What the defendants are seeking in this case is to impose the taxes
on account of the mortgages, which, if complainant were a resident
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of the state, wonld be properly classed as credits taxable against
him. 'The Case of the State Tax on Foreign-Held Bonds is suffi-
cient as authority for this court, but it may be proper to add that
the same question was involved in the case of Davenport v. Missis-
- 8ippi & M. R. Co., 12 Towa, 539, where it was held that both in law
and equity the mortgagee has only a chattel interest. The court
said it was true that “the situs of the property mortgaged is with-
in the jurisdiction of the state; but the mortgage itself, being per-
sonal property, a chose in action, attaches to the person of the own-
er. It is agreed by the parties that the owners and holders of the
mortgages are nonresidents of the state. If so, and the property
of the mortgage attaches to the person of the owner, it follows that
these mortgages are not property within. the state, and, if not, they
. are not the subject of taxation.” In People v. Eastman, 25 Cal. 603,
it was held that a mortgage has no existence independent of the
thing secured by it. The payment of the debt discharges the mort.
gage. “The thing secured is intangible, and has no situs distinct
and apart from the residence of the holder. It pertains to and fol-
lows the person. The same debt may at the same time be secured
by a mortgage upon land in every county in the state; and if the
mere fact that the mortgage exists in a particular county gives
the property in the mortgage a situs subjecting it to taxation in
that county, a party, without further legislation, might be called up-
on to pay the tax several times, for the lien for taxes attaches at the
same time in every county in the state, and the mortgage in one
county may be a different one from that in another, although the
debt secured is the same.” To secure the same debt, there might
be a mortgage in every state of the Union, and the aggregate of the
taxes which could be levied for a single year, but for the rule above
stated, might be equal to, or even exceed, the entire amount of the
mortgage debt.

In Railroad Co. v. Morrow, 87 Tenn, 406-438, 11 S, W. 348-
3565, Judge Lurton, of this circuit, then a member of the supreme
court of Tennessee, speaking for that court, declared that bonds
held by nonresidents of the state were intangible property, which
could have no actual situs; that they were mere evidences of
debts by the company to the holders and owners thereof, and that
by no rule of fiction could the jurisdiction of the state be held
to extend to the property which a nonresident has in a debt which
he holds against a resident. “The creditor,” said the court, “can-
not be taxed, because he is not within the jurisdiction; and his prop-
erty cannot be taxed, because it is not within the jurisdiction.”
The supreme court of Ohio, in Bradley v. Bauder, 36 Ohio St. 28-
36, while holding that an owner, residing in Ohio, of shares of stock
in a foreign corporation (which shares the court recognized as prop-
erty), are taxable in this state, held that the gitus of a chose in
action is, for purposes of taxation, the domicile of the owner, al-
though it be secured by a mortgage upon realty in this state, and,
by agreement of the parties, expressly made subject to its laws.

In Myers v. Seaberger, 45 Ohio St. 232, 12 N. E. 796,—four years
later than Grant v. Jones,—the supreme court held “that a loan of
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money secured by mortgage on real estate is a credit, within the
meaning of the statutes of this state providing for the taxation of
property; and, where the creditor resides in another state, is not
subject to taxation in this, although the securities are in the hands
of an agent residing here, intrusted by the terms of his agency with
the collection of the interest and principal when due, and its trans-
mission to the cereditor when collected.” It is true, the court in
that case distinguished between a power in the agent to collect
loans and transmit to his principal and a power to loan or invest
money for the principal. But, as we have seen, mere power con-
ferred upon an agent cannot properly be held to vest in him any
ownership or title. . By way of illustration, could it be seriously and
intelligently contended that a resident lawyer, who has in his pos-
session and control, for the purposes of pending litigation, bonds
or notes and mortgagel or other securities belonging to a nonresi-
dent, must list them for taxation by reason of such holdlng and
control? Whether, if a nonresident principal places money in the
hands of a resident agent, who has it in his possession, and holds
it under such circumstances as would make it taxable if it were
his own money, he thereby subjects that money to taxation, is not a
question pertinent to this case. 'What is sought here is to tax the
credits—that is to say, the choses in action—of the plaintiff, who
is a nonresident. This cannot be done upon any proper construction
of the statute, nor could it be done if the statute were so amended
as in terms to include such a case.

There are other forms of statement of substantially the same ex-
ception, but, as they involve the same questions, it is not necessary
to refer particularly to them. They all fall within the principle
above announced. The exception will be sustained, with leave to
the defendants to present to the court an amended answer, and apply
for leave to file the same.

m

COCKRILL v. COCKRILL et al.
(Circuit Court, W, D. Missouri. Mareh 1, 1897.)

1. CARCELLATION oF DEED—LACHES.

Even though at the time of the execution of a deed the grantor may have
been incompetent to transact business, and the deed may have been pro-
cured by fraud, yet as he allowed seven years to elapse after being re-
stored to his right mind without making any complaint, and before insti-
tuting suit waited until the grantee was unable to speak in his defense,
and much money had been expended in improving the property, and makes
no offer to return the consideration, he is estopped trom seeking to set
aside the deed.

. SaME—USURY.

Where a father-in-law demanded as a condition of a loan to his spend-
thrift son-in-law that the latter should convey to his own wife a certain
tract of land, a conveyance executed by the son-in-law in compliance with
that condition does not constitute usury, and s not a badge of fraud.

8. DEED OF PERSON UNDER GUARDIANRHIP.

The deed of a person under guardianship by reason of incapacity to

manage his own affairs, In consequence of babitual drunkenness, is void,
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4. INsSANITY—HAB!TUAL DRUNKENNESS—REMOVAL OF GUARDIAR.

. Under Rev. 8t. Mo. § 5549, which provides that “any person” may in-
stitute an inquiry as to whether one who has been declared to be of un-
sound mind has been restored, one who is under guardianship by reason of
his being incapable of managing his own affairs on account of habitual
drunkenness may, by his own petition, institute such an inquiry.

5. SaME—NorTICE.

‘Where one who is under guardianship as an insane person makes an ap-
plication to a probate court of Missouri for restoration to his rights, notice
to his family or guardian is not a prerequisite to jurisdiction, the want of
it being at most an irregularity only, which cannot be taken advantage of
in a collateral proceeding.

6. SAME.

One who has, upon his own application, been discharged by a probate
court from guardianship as an insane person, cannot assail the judgment
discharging him upon the ground that no notice of the application was
given to his family or former guardian, even if such notice was required.

This was a suit in equity, brought by William F. Cockrill against
defendants, Clinton Cockrill, Helen Woodson, and others, to set
aside two deeds to land executed by the complainant, on the grounds.
of fraud, undue influence, and incompetency of the grantor to trans-
act business.

Merryman & Merryman, for complainant.
Hall & Woodson and E. H. Norton, for defendants.

ADAMS;, District Judge. This suit was instituted by complain-
ant, William F. Cockrill, against defendants, Clinton Cockrill, Helen
Woodson, and others, to set aside a deed to 251 acres of land sold
by him to Clinton Cockrill on May 19, 1881, on the grounds of fraud,
undue influence, and especially on account of the alleged incom-
petency of complainant at that time to transact his business, and
for the further purpose of setting aside a deed made by complain-
ant to Clinton Cockrill for the 160 acres known as the Fielding
Cockrill homestead. This deed was made November 2, 1887. The
same reasons are assigned for setting aside this deed as the former.
The defendant Clinton Cockrill is the father-in-law of complainant,
and the father of defendant Helen Woodson, who was formerly the
wife of complainant. Two of the other defendants are complain-
ant’s minor children by his wife Helen. The other two defendants
are children of Helen by her second husband, the defendant Byron
Woodson. By deed dated May 19, 1881, the complainant, for the
consideration of $6,000 paid to him, deeded a tract of 251 acres of
land in Platte county, Mo., to his father-in-law, Clinton Cockrill.
On the same day Clinton 00ckr111 and wife duly conveyed the same
to Heleén Cockrill and her bodily heirs, intending the same as an
advancement to his daughter and her children. She then had two
children.by her husband, the complainant herein. The tract of
land, according to the evidence before me, was not worth over
$6, 000 at the tilme, and this sum was paid to the complainant by
his father-in-law for it. The complainant was then without doubt
capable of attending to. busmess, and no fraud or undue influence
was practiced upon him in the transaction. I find no warrant in.
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the evidence for the contention of complainant’s counsel that Clin-
ton Cockrill undertook or agreed to pay complainant any sum above
the consideration mentioned in the deed, $6,000; and therefore there
is no ground for ordering an accounting in favor of the complainant
for any unpaid purchase money. This disposes of the first ground
of complaint alleged in the bill.

The second alleged ground of complaint relates to the homestead
tract of 160 acres. The complainant inherited a fortune, in land,
from his father, and indulged the reasonable expectation that his
father-in-law would in a short time die, and leave another fortune
for his own or his family’s use and support. As is usual in such
cases, he became inattentive to business, and convivial in his tastes
and habits, and soon became addicted to the excessive use of alco-
holic liquors. TUnder such circumstances, and with such habits,
he became frequently short of money, and resorted to the common
expedient of borrowing. Being still the owner of lands, inherited
from his father, his credit was, to a limited extent, good. Prior to
the year 1885 he had, from time to time, borrowed money from the
bank of Wells & Co., of Platte City, till it amounted in April of
that year to the sum of $2,739.02. He then applied for more, and
could have secured it from the bank at 10 per cent. interest; but
it was finally determined, in order to avoid paying the high rate of
interest demanded by the bank, that the father-in-law should loan
him $3,300 at 6 per cent. interest per annum. This was done, and
with the money so borrowed he paid $2,739.02 to the bank, and had
$560.98 for his own use. To secure the payment of this loan, the com-
plainant executed a deed of trust bearing date April 29, 1885, whereby
he conveyed to one C. C. Kemper, as trustee, a tract of 160 acres of
land sitnate in Platte county, Mo., already referred to as the Field-
ing Cockrill homestead. As a part of this transaction, the com-
plainant was required by Clinton Cockrill to make, and did make,
a deed to another tract of 8) acres of land in Platte county to his
wife, Helen. No consideration was paid by his wife to him for
this grant, and only a nominal consideration of one dollar is men-
tioned in the conveyance. In passing it is proper to say that no
relief is asked against this conveyance, but it is claimed that be-
cause the father-in-law persuaded the complainant to make this
gift to his wife, at just this juncture, it amounts to exacting usuri-
ous interest for the loan of the $3,300, and therefore is to be con-
sidered in determining the issue of fraud in relation to the execu-
tion of the deed of trust itself. The complainant at this time had
a family consisting of his wife and two children, aged, respectively,
" five and seven years. He so mistreated his wife that she was com-
pelled to, and did some time after the month of April, 1887, take her
children, and leave him. She instituted a suit for divorce, and on
April 2, 1889, secured a decree. This decree also awarded to her
the care and custody of the two children. While the complainant,
even before April, 1885, had been addicted to the use of alcoholic bev-
erages, and had frequently been under the influence of liquor, the
evidence shows that he was fully capable of managing his own af-
fairs, and at the time of executing the Kemper deed of trust under-

79 F.—10
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stood what he was about.  No coercion or undue influence was
practiced upon him by his father-in-law in this transaction unless
it be in requiring him to make the gift of the 80-acre tract of land
to his wife, which will be considered later. After 1885 the drinking
habit seems to have increased. His sprees became more frequent,
and were longer continued. He became abusive and cruel to his
wife and family, and in June, 1887, due and proper proceedings were
taken, at the instance of his relatives, in the probate court of Platte
county, to have him adjudged non compos mentis, and on June 3,
1887, on inquisition had, he was duly adjudged by said court incapa-
ble of attending to his own business, and an habitual drunkard,
and one William C. Wells was thereupon appointed guardian of his
person and estate. 'Wells, the guardian, entered upon the discharge
of his duty, and at once committed his ward to the St. Vincent’s
Inebriate Hospital at St. Louis for treatment. He remained there
for nearly three months, and on September 1, 1887, was discharged
by the medical staff of the hospital, consisting of Drs. Bauduy and
Herman, as apparently cured. After his discharge, he endeavored
to secure employment at Kansas City and other places, and succeed-
ed in doing so for a space of a month or six weeks. Between Sep-
tember and November he occasionally appeared to be under the
influence of liquor, but, after a careful reading of all the evidence
relating to his conduct and mental condition up to November 1st,
I am of the opinion that he did not, up to that time, resume his
intemperate habits as of old, but that his maudlin condition, as
occasionally observed, was rather the effect of some stupifying
drug. Many witnesses testify to seeing him, and observing his
conduect during this period, and pronounced him to have been intelli-
gent, sensible, and entirely capable of transacting his own business.
On the whole, I believe the evidence fairly warrants this conclusion.
In this state of facts, the complainant, on November 1, 1887, after
personal interviews with the probate judge of Platte county, pre-
pared and filed a petition in said probate court in words and figures
as follows: ,

“To the Probate Court of Platte County, Missouri: The petition of W. F.
Cockrill shows to the probate court that on the 2d day of June, 1887, he was
found by a jury and adjudged by said probate court to be incapable of mana-
ging his own affairs, and Wm. C. Wells was duly appointed guardian, and gave
bond as required by law. Petitioner states that he has undergone treatment
for his disability, and has been cured, and is now in condition to take charge
of his own affairs. He therefore asks that proper, legal steps be taken to
restore to him his rights, that inquiry be had into his present condition in the
manner required by law, and that upon proper finding of a jury that his

property be restored to him subject to his own control and management.
“[Signed] - 'W. F. Cockrill.,”

—and duly sworn to. The evidence shows that the complainant
wrote this petition himself, and presented it to the court for its ac-
tion, and I am unable to find from a careful examination of the evi-
dence that he was inspired or aided to do this by any of the defend-
ants, or any persons acting for them. On the contrary, the evidence
shows that this proceeding was entirely of his own motion; and,
notwithstanding its suspiciously close proximity in time to the
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transaction of the next day, I can find no satisfactory evidence of
any connection with it by the defendants, and much less of any
fraudulent connection. On the filing of this petition, on November
1, 1887, the court issued a venire for a jury to inquire into the men-
tal condition of complainant, and thereupon a jury of 12 lawful men
of Platte county came, and, after hearing the testimony, in the pres-
ence of complainant, returned the following verdict:

“We, the jury, find that the within-named, William F. Cockrill, is competent
to attend to his own affairs,

“[Signed] Willilam Kimsey, Foreman.”

And the court then ind there made the following order:

“It is therefore considered by the court that sald Wiliam I. Cockrill is a
person of good mind, and competent to attend to his own affairs. Wherefcre
it is ordered that William C. Wells, guardian of the person and estate of
sald William F. Cockrill, do make final settlement of his accounts, and that
he restore to the said William F. Cockrill all things remaining in his hands.”

Prior to this time the complainant had made such default in the
payment of the loan of $3,300 due to Clinton Cockrill as entitled
him, Cockrill, to foreclose his deed of trust by a sale of the mort-
gaged property, and the requisite advertisement had already been
commenced in one of the newspapers of Platte county. The com-
plainant had no money to make payment of the loan, and on the
advice and with the aid of his friends William C. Wells, his former
gnardian, E. O. Waller, one of the most respected citizens of Platte
county, and others, who acted as intermediaries between him and
Clinton Cockrill, who were now not on speaking terms, a settlement
was concluded, by the terms of which complainant agreed to con-
vey his interest in this home place of 160 acres (conveyed by the
deed of trust) to Clinton Cockrill for $6,000. His title was subject
to his wife’s dower. Complainant made his deed to Clinton Cock-
rill and the grantee after taking out the $3,300 and interest due
him from complainant, paid the balance of the $6,000 over to com-
plainant, or to such persons as he directed; and subsequently, and
prior to the institution of this suit, conveyed the land so acquired
from complainant to his daughter, the former wife of the complain-
ant, as a gift to or settlement upon her. The evidence shows no
coercion, undue influence, or fraud of any kind exercised by Clinton
Cockrill in this transaction, and further shows that the persons
who advised the complainant in regard to it did it in good faith, be-
lieving at the time that they were rendering material, disinterested,
and valuable aid to him. In my opinion, also, {he transaction was
in fact a reasonably fair one. Complainant’s title was subject to
the dower of his wife, and for that reason practicably not salable
for even its value. Ordinarily, purchasers want a clear title, and
usually, in their negotiations, exaggerate the importance of defects.
The witnesses who testify as to the value of complainant’s title and
interest in the land in 1887 differ in their opinions somewhat, but
no more than is usual in the expression of opinions in cases of this
kind. From them all, taking into consideration the infirmity of
complainant’s title, I am satisfied that $6,000 was a fair and reason-

* able price for it at the time, At any rate, it cannot be claimed by
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any fair-minded person that it was so unreasonably low a price as
to be in itself a badge of fraud.

Complainant also contends that he was in fact so incapable of
managing his own affairs at the time this last-mentioned deed was
made that his act and deed was and is void. I do not think so.
The evidence satisfies me that on November 1 and 2, 1887, to which
dates much evidence is directed, the complainant was sober, under-
stood well what he was about, and made the deed in question as
his own voluntary act and deed. I quite agree with defendants’
counsel in the following summary of the real facts of this case:

“The complainant’s case is one of the common kind of a young man inherit-
ing a fortune from his father, and wasting it in idleness and riotous living.
The complainant was idle, and he was dissipated, but he was not an imbecile,
and neither was he a lunatic. He had inherited one fortune, and he had, he
fancied, married another; and this he thought made it unnecessary for him
to labor, and so he did nothing but dissipate and fritter away the opportuni-
ties for a successful, useful, and happy life.”

When urged by his wife not to neglect his business, but to go to
work, his response to her was “that he wouldn’t work; that when
her old daddy died he would have more money than he could spend.”
As a result of such conception of his rights and duty, and of such a
course of life as he led, he soon began, as already stated, to abuse
and illtreat his wife, and she was compelled to resort to the courts
to be legally separated from him. The conduct of Clinton Cock-
rill, in all the transactions complained of in this case, seems to me
to have been inspired by a knowledge of the disposition and propen-
sities of his son-in-law, and by a laudable desire to make the provi-
sions for the maintenance and care of complainant’s wife and fam-
ily which the complainant neglected to make. Even if he had not
paid complainant the full value of the land acquired from him
(which I cannot find to be the case), yet, considering the fact that
all the lands so acquired have been vested in complainant’s wife
and children for their support and maintenance, and thereby, in
spite of himself, a part of his legal and moral obligation to his wife
and family has been discharged, I could not, as a chancellor admin-
istering rights in conscience and equity, hold his own benefactor
to a very exact accounting. Besides the foregoing facts, which are
directly incident to the transaction in question, it appears to me
that complainant is guilty of gross laches in instituting proceed-
ings to set aside the deeds in question. He deferred action for
nearly eight years after the execution of the last deed complaine
of, and has not offered to return the consideration received by him
for his conveyances. During this time the main defendant, of whom
he principally complains, has, through advancing years, decrepitude,
and failure of health and strength, become unable to give testi-
mony in the case. During this time, also, complainant’s former
wife—now by the generosity of her father, the owner of the property
in controversy—has expended much money in improving the prop-
erty, and the condition of things generally has been substantially
changed.

In these observations concerning laches I do not overlook the |
proposition advanced by complainant’s counsel, namely, that, as
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complainant was insane, no offer to restore or put defendants in
statu quo was necessary. But this contention involves a finding
of fact to the effect that complainant was insane at the time the
conveyances were made by him, and has continued so. I do not
find either of these facts to be true. Notwithstanding the fact
that complainant was again in January, 1888, declared non compos
mentis, and a guardian appointed for him, it is apparent that this
was a spasmodic condition, occasioned by the excessive use of in-
toxicating liquors at the time. He was sent to an inebriate asylum
at ¥Ft. Hamilton, N. Y., when, on an examination by the medical
staff, on entering, he was found in general good health, suffering only
from excessive use of whisky and the associate habit of using to-
bacco. He remained there three months, when he was “paroled,”
as it is called in the report. He then went to South Dakota with
a surveying party under Prof. Bannister, and remained there, keep-
ing the notes of the surveyor for several weeks, and returned to
Platte county, where, upon like petition, order, and proceedings as
before, he was, on the 6th day of September, 1888, adjudged to be
capable of managing his own affairs, and the guardian, Overbeck,
was discharged. Certainly, since this last-mentioned date—Sep-
tember 6, 1888—there is no evidence of inability on his part to at-
tend to his business. In fact, there is comparatively little in the
record concerning his habits or condition after this date, and cer-
tainly nothing to overcome the presumption of continued sanity
after the finding and judgment on the inguisition held September
6, 1888. The complainant must, therefore, be held to all the con-
sequences of want of action by him since that date, at least. Tak-
ing this date as a starting point, he allowed over seven years to
elapse before even complaining of any ill treatment, much less in-
stituting any suit for redress of his supposed wrongs. He waited
until the supposed wrongdoer was unable to speak in his defense.
He permitted his injured and innocent wife to expend money in im-
proving the property which she supposed was her own. He re-
tains the consideration received by him for the property, and makes
no offer to return the same. His suit is against his own wife and
children to take from them what her father, in times of her distress,
occasioned by complainant’s wrongful and cruel conduct, had given
her. Whatever conclusion may be reached on questions hereinafter
discussed, I am satisfied there is no equity in this bill; and, if there
was, complainant is estopped by his own failure to do equity, and
by his gross laches (Hammond v. Hopkins, 143 U. 8. 224, 12 Sup. Ct.
418; Galliher v. Cadwell, 145 U. 8. 368, 12 Sup. Ct. 873; Kinne v.
Webb, 49 Fed. 515; 1d., 4 C. C. A. 170, 54 Fed. 34-40), from asserting
the same.

But complainant’s counsel contend that his equitable rights are
aided by certain strict rules of law, which I will now consider. And
first, they claim that the deed of trust executed by the complainant
to secure the loan of $3,300 made to him by Clinton Cockrill, of
date April 27, 1885, is a usurious transaction. It is said that Clin-
ton Cockrill demanded of complainant, not only a note bearing 6
per cent. interest per annum, but also demanded, as a condition of
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making the loan, that complainant should simultaneously convey
to his own wife the 80-acre tract of land already referred to, and it
is contended that this conveyance was so made by the complainant
at the time, without other consideration than securing the said loan
of $3,300. It is true that such requirement was made and conform-
ed to, but this does not constitute usury in the particular case
under consideration. The lender demanded nothing for himself
but a low rate of interest. He did demand that complainant,
who was then a spendthrift, and who was the husband of his daugh-
‘ter and the father of her children, should, while he was yet able,
make some provision for his wife and family. The complainant ob-
viously recognized the justice of this demand, and for the first and
only time, as shown by this record, voluntarily devoted a small part
of his inheritance to the discharge of his natural, equitable, and
legal obligations. To hold that such a settlement, even though
instigated by the father, is a badge of fraud, would, in my opinion,
be a strange perversion of equity. But this is not all, even if such
conveyances could be held to constitute usury to the extent of the
value of the 80-acre tract, yet, under the statute of the state of
Missouri, it would not avoid the obligation created by the loan to
pay the principal debt as made. The lender could recover the
same, and enforce all his legal remedies to that end; and even the
legal rate of interest could be recovered from the debtor for the
benefit of the school fund. Ferguson v. Soden, 111 Mo. 208, 19 8. W,
727. For the foregoing reasons, I cannot hold, either as a result
of equitable considerations or legal rules, that the rights of the
parties to this suit are at all affected by complainant’s conveyance
of the 80-acre tract of land to his wife. The most serious and stren-
uous contention of complainant’s counsel in this case is: That on
November 2, 1887, when complainant executed the deed to Clinton
Cockrill econveying the 160-acre home place, he was, as a matter of
law, conclusively presumed to be incompetent to make the deed,
for the reason, as alleged, that he was then, under the judgment of
the probate court of Platte county, incompetent to manage his own
affairs, by reason of his being an habitual drunkard.

At the outset of the discussion of this question, it must be ad-
mitted that the deed of an insane person while under guardianship
is absolutely void; that the existence of guardianship over him is
conclusive respecting the disability of the ward; and that this rule
applies to a person under guardianship by reason of his being in-
capable of managing his own affairg in consequence of habitual
drunkenness. Rannells v. Gerner, 80 Mo. 474. The question re-
mains whether the complainant was in fact under guardianship on
November 2, 1887, when he made the deed to the 160 acres in ques-
tion. He had confessedly been duly adjudged incompetent by the
probate court of Platte county on June 3, 1887, and a guardian of
his person and estate duly appointed; and he had been, by the same
court, on November 1, 1887, duly adjudged relieved of his disability,
and competent to attend to his own aiffairs, and his guardian had
been duly discharged, provided, the last-mentioned judgment is not
void for one of two reasons, namely: (1) Because complainant him-
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self was the sole petitioner in the proceedings resulting in such judg-
ment, or (2) because no notice was given of the proposed inquisition
to his relatives or guardian,

Section 5549, Rev. St. Mo. 1889, provides as follows:

“If any person shall allege in writing, verified by oath or affirmation that
any person, declared to be of unsound mind, has been restored to his right
mind, the court, by which the proceedings were had, shall cause the facts to
be inquired into by a jury.”

Section 5550 provides, in substance, that if it be found that such
person has been restored, he shall be discharged from care and cus-
tody, ete. The language of section 5549 is certainly broad enough
to permit any one to inaugurate the inquiry as to the continued in-
sanity of a ward, and I know of no one more interested in the com-
mencement of such proceedings than the person who believes him-
self to have been restored, and entitled to be discharged from bond-
age. To deny him this privilege might be the means by which
evil-disposed persons could permanently restrain him of his liberty,
and deprive him of his rights. A construction of the statute which
will permit the ward to petition for his own discharge is in har-
mony with the practice pursued in the chancery courts of England,
in exercising their jurisdiction over insane persons (Busw. Insan. §
69); and, in the absence of statutes to the contrary, generally pre-
vails in the states of this Union (Id. § 70; In re Hanks, 3 Johns.
Ch. 567; In re Christie, 5 Paige, 242).

In the case of McDonald v. Morton, 1 Mass. 543, the supreme court
of Massachusetts, in dealing with this subject, says “the law con-
templates that there may be a time when a person in the situation
of appellant [under guardianship as an insane person] may be re-
stored to his reason. ' I do not think he is to be left to his friends.
Their ignorance of the fact, carelessness, or inattention ought not
to leave him in bondage forever,”—and accordingly held that he
might, by his own petition, instifute an inquiry concerning his
restoration. Inasmuch as the statute of Missouri, in sufficiently
comprehensive language, confers this right upon any person, I am
not disposed, in the light of reason or authority, to deny the right to
the person above all others most interested in it.

The complainant further assails the validity of the judgment of
the probate court of Platte county rendered on November 1, 1887,
because no notice of the hearing of complainant’s petition for resto-
ration was given to complainant’s family or guardian. In consider-
ing this question, it is well at the outset to note that the statutes
of Missouri do not, in terms, require any notice in such cases; that
the probate court of this state is a court of record, possessed of
plenary jurisdiction to appoint, control, and discharge guardians of
insane persons; and judgments within its jurisdictional limits are
not subject to collateral attack for any mere irregularities, Bear-
ing these facts and principles in mind, the question is: Does the
above-mentioned want of notice of complainant’s application for
restoration to his rights so affect the jurisdiction of the court as
to render its judgment thereon void? I think not, for the following
reasons: The probate court had jurisdiction over the subject-
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matter. This subject-matter was the status of the complainant
himself. The finding and judgment of the court as to such status
affected him and his relation to his property only. The proceed-
ing is, therefore, analogous to a proceeding in rem, where jurisdic-
tion is acquired over the res. It was probably in view of counsider-
ations like these that the legislature made no provision requiring
notice of the hearing of an application for restoration to be given
to any persons. The omission of such legislation becomes signifi-
cant when it is considered that a certain notice is expressly re-
quired to be given of the hearing of a petition for the original ap-
pointment of a guardian, and this significance may be, as suggested
by counsel for the defendants, that the application for restoration
is not a new proceeding, but a step in the progress of a pending
cause, namely, that which was instituted by filing the original peti-
tion for the appointment of a guardian. This view finds support
in the following ecases: Dutcher v. Hill, 29 Mo. 271; In re Mar-
quis, 85 Mo. 617. Under such circumstances it is my opinion that
notice to the former guardian or relative of complainant’s applica-
tion for restoration to his rights is not a prerequisite to jurisdiction.
The want of it, at the worst, is an irregularity only, which cannot
be taken advantage of in this collateral proceeding. Heunry v.
McKerlie, 78 Mo. 416; Rowden v. Brown, 91 Mo. 429, 4 8. W. 129;
Dutcher v. Hill, supra; Kimball v. Fisk, 39 N. H. 110; Busw. Insan.
§ 56; Rogers v. Walker, 6 Pa. St. 371; Willis v. Willis’ Adm’rs, 12 Pa.
St. 159; Bethea v. McLennon, 1 Ired. 523. I have proceeded so far in
the consideration of this last question as if the former guardian, or
members of the family of the complainant, were themselves assail-
ing the judgment of the probate court of November 1, 1887. But
such is not the case. They are not complaining, or seeking to set
aside the judgment for want of notice to them. The only person
assailing the judgment is the complainant, who, by a petition drawn
and presented by himself, invoked the jurisdiction of the probate
court which rendered the judgment, and whose duty it was to give
necessary notice in the case. His solicitude for the rights of others
‘is very commendable as an abstract ethical question; but I know
of no principle of law or equity which will permit the complainant
to take advantage of his own wrong, even in the exercise of such
praiseworthy solicitude.

From the foregoing it appears that there are no unyielding rules
of law which demand an unconscionable solution of this case, and
complainant’s bill must therefore be dismissed.

UNITED STATES et al. v. ALASKA PACKERS' ASS'N et al
(Circuit Court, D. Washington, N. D. March 12, 1897.)

1. CoNsTRUCTION OF INDIAN TREATY.

Article 5 of the treaty of January 22, 1855, with the several Indian tribes
of Washington Territory (12 Stat. 928), which provides that ‘“the right of
taking fish at usual and accustomed grounds and stations is further secured
to said Indians in common with all citizens of the territory, and of erecting



