
FIRST NAT. BANK V. HAWKINS.

years, and would not bar the action. Subdivision 3 of this latter
section is as follows:
"Sec. 338. Within three years: * * * (3) An action for taking, detaining,

or injuring any goods or chattels, including actions for the specific recovery of
personal property."
Construing t'his last-named subdivision in an action for the value

of certain personal property converted by defendant, in which ac-
tion said subdivision was, as here, set up in bar, the supreme court
of California says:
"The words of the statute are not used to indicate any particular form of

action, but I think it applies to all those cases in which the person injured has a
remedy in an action of claim and delivery, or for conversion. Certainly one
whose property has been wrongfully taken or detained may sue for conversion if
at the time he was entitled to the possession of it. I think the case falls within
the provisions of section 338, and the cause of action was not barred." Horton v.
Jack, 37 Pac. 652, 653.
The word "chattel," the plural of which is used in said subdivi-

sion 3 of section 338, is thus defined:
"Every species of property, movable or immovable, which is less than a freehold.

* * * Personal chattels are properly things movable, which may be carried
about by the owner; such as animals, household stuff, money, jewels, corn, gar-
ments, and everything else that can be put in motion, and transferred from one
place to another. 2 Kent, Comm.340; Co. Litt. 48a; 4 Coke, 6; Ex parte Gay,
5 Mass. 419; Brewster v. Hill, 1 N. H. 350." 1 Bouv. Law Diet. p. 305.
Defendant's refusal to pay over, on demand, the money mentioned

in the complaint, was conversion, for which an appropriate action
will lie. Richmond v. Soportos (City Ot. N. Y.) 18 N. Y. Supp.433;
Harris v. Oable (Mich.) 62 N. W. 582. I 'hold, that subdivision 3
of section 338 controls in this case. Demurrer overruled, and de-
fendant allowed 10 days to answer.

FIRST NAT. BANK OF CONCORD v. HAWKINS.

(Circuit Court of Appeals, First Circuit. March 5, 1897.)

No. 202.
1. NA.TIONAL BANKS-INSOLVENCY AND ASSESSMENT-ULTRA VIREs-ESTOPPEL.

A national bank which has purchased from a third party shares of stock in
another national bank as an investment, and which appears on the bo.ks of the
latter bank as a stockholder, is estopped, after the latter's failure, to deny lia-
bility to an assessment on the stock on the ground that its purchase thereof was
ultra vires.

2. SAME-AsSESSMENT-NATURE OF LIABILITY.
The liability of a shareholder in a national bank to an assessment on his shares

is not a contractual liability flowing from his acquisition of the shares, but a lia-
bility which arises by force of the statute authorizing the assessment.

In Error to the Circuit Court of the United States for the Dis-
trict of New Hampshire.
This was an action by Edward Hawkins, as receiver of the In-

dianapolis National Bank, against the First National Bank of Con-
cord, to recover an assessment made by the comptroller of the cur-
rency upon certain shares of stock in the former bank, which were
held by the latter as owner. In the circuit court a jury was waived
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by stipulation in writing, and the was tried to the court, which
made a finding of facts, and rendered judgment for the plaintiff.
The defendant has sued out this writ of error.
The finding of facts was in the following language:
"The plaintiff is receiver of the Indianapolis Kational Bank of Indianapolis, which

bank was duly organized and authorized to do business as a national banking associa-
tion. The bank was declared insolvent and ceased to do business on the 24th day
of July, 1893. The plaintiff was duly appointed and qualified receiver of the bank
on the 3d day of August, 1893, and took possession of the assets of the bank on
the 8th day of the same month. 'l'he cnpital stock of the bank was 3,000 shares,
of the par value of $100 each. On the 25th day of October, 1893, an assessment
was ordered by the comptroller of $100 per share on the capital stock of the bank,
to enforce the individual liability of shareholders, and an order made to pay such
assessment on or before the 25th day of November, 1893, and the defendant was
duly notified thereof. The defendant, being a national banking association, duly
organized and authorized to do business at Concord, N. E., on the 21st day of May,
1889, with a portion of its surplus funds, purchased of a third party, authorized to
hold and make sale, 100 shares of the stock of the Indianapolis National Bank, as an
investment, and has ever since held the same as an investment. '1'he defendant bank
has appeared upon the books of the Indianapolis National Bank as a shareholder of
100 shares of its stock from the time of such purchase to the present time. During
such holding the defendant bank received annual dividends declared by the In-
dianapolis bank prior to July, 1893. 'l'he defendant hIlS not paid said assessment or
any part thereof. The parties of record, through their counsel of record, having ap-
peared before me in this, a jury-waived case, and having adduced their evidence, I
find the facts above stated."

Reuben E. Walker and Frank S. Streeter, for plaintiff in error.
J. S. H. Frink, for defendant in error.
Before COLT and PUTNAM, Circuit Judges, and WEBB, District

Judge.

PUTNAM, Circuit Judge. This case is based by the plaintiff in
error on the proposition that it had no power under the law of its
creation to acquire the stock of another national bank as an in-
vestment. It is not necessary for us to consider this proposition.
It is settled that it had full power to loan on the stock as collat-
eral, or to take it in settlement of a doubtful debt, and in either
case, as incidental thereto, to cause the stock to be transferred into
its own name absolutely, if it deemed it for its interest so to do.
First Nat. Bank of Charlotte v. National Exch. Bank of Baltimore,
92 U. S. 122; Bank v. Case, 99 U. S. 628. Therefore, on the face of
the transaction, no illegality appeared, and nothing to advise either
the bank whose stock it acquired, or the existing or future cred-
itors of that bank, or the comptroller of the currency, who was
their quasi public representative, that the transaction was not with-
in the scope of the unquestionable powers of the plaintiff in error.
Under these circumstances, the entire trend of the law is that the
plaintiff in error is estopped to deny its liability in this case. Chubb
v. Upton, 95 U. S. 665; Pullman v. Upton, 96 U. S. 328, 330; Bank
v. Case, 99 U. S. 628; Scovill v. 'l'hayer, 105 U. S. 143, 149; Anderson
v. Warehouse Co., 111 U. S. 479, 483, 4 Sup. Ct. 525. There might
arise some exceptional instances where, for special reasons, this es-
toppel would not apply; as where stock had been issued in excess
of the authorized limit (Scovill v. Thayer, ubi supra), or where, in
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the cases represented by section 5152 of the Devised Statutes, there
are no interests capable of binding themselves either by contract or
estoppel, or where the substance of the transaction appears on its
face, as in Beal v. Bank, decided by us and reported in 15 C. C. A.
128, and 67 Fed. 816, although the latter class is not strictly ex-
ceptional. But none of those special elements are found here. We
have no need to reconcile Burgess v. Seligman, 107 U. S. 20, 2 Sup.
Ct. 10, which arose on a statute of :Missouri, as the decisions re-
ferred to by us apply directly to national banks, and come down to
a later date.
The plaintiff in error maintains that the liability sought to be en-

forced here is merely contractual, flowing out of the aequisition of
the stock in question .and continuous upon it; so that, therefore,
if the original investment was unauthorized, the liability, being still
in fieri, cannot be enforced. But this does not correctly state the
naj:ure of the liability. There can be no substantial doubt that,
whether the purchase of the stock was authorized or not, the plain-
tiff in error was, after its transfer, by the force of the transaction,
its owner, and that no one else could stand as such. Under these
circumstances, the liability sought to be enforced here arises by r 0rce
of the statute, and is not contractual. Keyser v. Ritz, 133 U. :::i. 138,
151, 10 Sup. Ct. 290. Indeed, the expressions of the supreme court
found in Bank v. Case, ubi supra, are so much in harmony with the
rules deducible from the practical conclusions of that court in the
cases to which we have referred, that we accept them as disposing of
this suit. The court said, at page 633 :
"There is nothing in the argument on behal1' 01' the appellant that the bank was not

authorized to make a loan with the stock ot another bank pledged as collateral se-
curity. That is an ordinary mode 01' loaning, and there is nothing in the letter or
Ipirit 01' the national banking act that prohibits it. But, is there were, the lender
could not set up its own violation 01' law to escape the responsibility resulting from its
illegal a<:tion."
'I'he judgment of the circuit court is affirmed, with interest, and

with the costs of this court to the defendant in error.

=
BOWEN T. OLYMER et al.

t(llrcult Court ot A.ppeals, Fi1'th Circuit. February 2, 1897.)

No. 543.
LDIITATION OP A.CTIONs-POSSESSION OP LA.YDS BY HEIR-LITIGATION WITH ADMINIll-

TRATOR.
Possession 01' land, held by one who claims it only as heir 01' a deceased owner,

and who, during the whole 01' such possession, is litigating with the administra-
tor 01' such deceased owner the validity 01' the administration, will not ripen
Into a title under statutes 01' limitation, good as against a purchaser from the ad-
ministrator under an order of sale for payment of debts, made after the ad-
ministrator's right is established; nor can the possession of one to whom the
heir has conveyed pending the litigation, and who has knowledge of it, and of
the nature of the heir's title, give any better right.

In Error to the Circuit Court of the United States for the Northern
District of Texas.
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De Edward Greer, for plaintiff in error.
Before PARDEE and, McOORMICK, Oircuit Judges, and MAXEY,

District Judge.

McOORMICK, Circuit Judge. R. D. Bowen, the plaintiff, brought
this action against J. M. Olymer, \V. J. Dorsett, G. W. Wharton, and
N. P. Wharton, to try the title and recover the possession of land
described in the pleadings. The petition is in the statutory form.
The defendants pleaded the general issue, and pleaded specially the
three, five, and ten years' statutes of limitation. On the trial the
judge instructed the jury to find a verdict in favor of the defendants,
which action of the court is assigned as error.
The proof established or tended to show the following facts: That

one Earle Cravens departed this life, intestate, April 10, 1880, in
Dallas county, Tex.; that at the time of her death she was the owner
of the land in controversy; that one Mary P. Fortson was the sister
and sole surviving heir of the deceased; that plaintiff and defend·
ants claim through Earle Cravens as a common source of title; that
one George F. Alford was appointed administrator of the estate of
Earle Cravens on September 20, 1880, by the county court of Dallas
county, Tex., and that he duly qualified and entered upon the duties
of such administrator; that, at the time of this grant of administra-
tion, there were existing claims against the estate to the amount of
more than $1,000; that on February 28, 1882, Mary Fortson, as sole
heir, joined by her husband, filed her suit in the county court of Dallas
county, Tex., in the administration of the estate of Earle Oravens, in
which she attacked the grant of administration, on the ground that
the court had no jurisdiction to grant the same, and asking that the
same be dismissed, and the appointment of the administrator set
aside, and that the grant of administration and all proceedings under
it be declared null and void. On May 22, 1882, the county court
granted judgment as prayed for by the heir, and decreed that the ad·
ministration was null and void. On appeal to the district court,
that court, on December 12, 1883, reversed the judgment of the
county court, dismissed the suit of Mrs. Fortson, and established the
validity of the administration. From this judgment, Mrs. Fortson
appealed to the supreme court, which, on December 5, 1884, reversed
the judgment of the district court. and remanded the cause thereto
for further proceedings therein. On April 6, 1886, the district court
adjudged and decreed that the administration was null and void, and
that said Alford be removed as administrator, and his appointment
be revoked, set aside, and held for naught. From this judgment the
administrator appealed to the supreme court, and that court, on June
18, 1889, rendered its judgment, reversing the judgment of the dis-
trict court, and adjudged and decreed that the suit against the ad-
ministrator be dismissed, and that their judgment be certified to the
district court for observance. On February 15, 1890, the district
court, having received the mandate of the supreme court, ren-dered
judgment thereon that the heir take nothing by her snit, and that the
defendant Alford, the administrator, go hence without day, and the
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administration on the estate of Earle Cravens, deceased, be
and that this judgment be certified to the county court of Dallas
county, sitting in probate, with instructions to proceed in the matter
of said administration. The proof tended to show that on January
24, 1892, the established and existing indebtedness against the estate
of Earle Oravens amounted to $3,660.83; that on February 27, 1893,
the county court of Dallas county ordered a sale of the land in con-
troversy for the payment of the indebtedness against the estate, un-
der which order the land was sold by the administrator, and bought
by R. D. Bowen, plaintiff, the sale reported to the court, and duly
approved and confirmed, and the administrator was ordered to make
a deed therefor to plaintiff, which deed was made as ordered, bearing
date November 13, 1893, and was duly recorded in the county where
the land is situated. On January 18, 1884, Mary P. Fortson, as sole
heir of Earle Oravens, sold and conveyed the land in controversy to
O. H. Oooper. The next day he conveyed the land to J. M. Olymer,
one of the defendants, under whom the other defendants claim
through proper deeds. Olymer testified that he had all of his nego-
tiations for the purchase of the land with George F. Alford; that
they had considerable negotiation about the purchase of it; and
that the price and terms were agreed on between him and Alford,
and when the deeds of Mrs. Fortson to Oooper, and from Oooper to
Olymer, were handed to him by Alford, Clymer objected, stating to
Alford that he had bought the land from him, and wanted a deed
from him. Whereupon Alford said that Cooper was his partner,
and that a deed from Oooper was the same as a deed from Alford;
and, under these circumstances, relying on these statements, he ac-
cepted the deed, supposing that he was getting a good title to the
land. He paid the purchase money to Alford. He had possession
of the land before he bought it, but did not claim it until then, after
which he continued in possession, claiming it as his own. There was
proof as to the continued possession of the premises, and the payment
of taxes on the land, but the view we have taken of the case makes
any further reference thereto unnecessary.
There is no appearance for defendants in error in this court. We

have not the benefit of either oral argument or brief on their behalf.
There is no suggestion in the record of the ground on which the trial
judge based his charge directing a verdict for the defendants. The
counsel for plaintiff in error suggest that only ground on which
the charge of the court can be held to be correct is that the defend-
ants had acquired title by the statute of limitations. It is certainly
too late. for the heir or those claiming under her to contest the validi-
ty of the administration. Waiving any question as to the proper
forum for such .matter, there is no suggestion in the record of any
collusion between the purchaser at the administrator's sale and
Alford, or any ground to charge the purchaser with the equities, if
any, growing out of the dealings of Alford and Cooper with Clymer,
in 1884. The indebtedness of the deceased was a charge upon her
estate as clearly as the lien of an attachment upon her property in
her lifetime; would have raised. The estate vested. in the heir, sub-
ject to administration. The heir herself did not claim against the
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estate, but through it. It is not suggested that the purchaser from
her did not know her relations to the estate, but, on the contrary, it
is shown that she sold and conveyed in her character as sole heir. We
therefore concur with the suggestion of counsel for the plaintiff in
error that the only ground upon which the charge of the court can
be held to be correct is that the defendants acquired title by the stat-
ute of limitation. Plaintiff in error contends that these purchasers
from the heir, pending the litigation between the heir and the admin-
istrator, OVer the grant of the administration itself, are chargeable as
lis pendens purchasers. On this point there is a dearth of direct
authorities. It is not a question of whether limitation will run
against the estate in the course of administration,-for, subject to
certain qualifications, not necessary to be mentioned, it is too well set-
tled that the right of an estate may be lost by limitation,-but the
question is: Can the heir, while holding only as such, keep posses-
sion of the property, and during the whole time litigate with the ad-
ministrator over the validity of the administration, until, by the lapse
of three or five years' time, her possession shall ripen into a title
by prescription; and, if she cannot do this by holding possession her-
self, can she effect it by a sale to another, who has knowledge of her
relation to the estate, and his subsequent possession, pending her liti-
gation with the administrator, of three or five years? It seems clear
to us that these questions must be answered in the negative, and that
a purchaser from her is so charged with notice of the pending litiga-
tion, and notice of its character, as to debar him from claiming that
his possession is peaceable, if adverse. As said above, direct au-
thorities have not been presented by plaintiff's counselor found by
us. The cases of Harle v. Langdon's Heirs, 60 Tex. 555, and Paxton
v. Meyer, 67 Tex. 96, 2 S. W.817, present closer analogies than any
we have examined; but QUI' conclusion is based rather upon elemen-
tary principles, dedured, it is true, from adjudged cases, but too well
settled to require citation.
It follows that the judgment of the circuit court must be reversed,

and the cause is remanded to that court, with instructions to award
the plaintiff a new trial.

==

EDWARDS v. BATES COUNTY.
(Circuit Court, W. D. Missouri. W. D. February 27, 1897.)

PJ,EADING AT LAW-l\1rSSOURI CODE-AMENDED A:;rSWER.
In an action at law In a federal court In Missouri, the defendant. In an

answer entitled a "plea to the jurisdiction." set up, besides the want of
jurisdiction, certain defenses on the merits. The court, without considering
these defenses, dismissed the suit for lack of jurisdiction. This judgment
was reversed by the supreme court. and the case remanded "for further pro-
ceedings inconformity to law." Held, that, under the Missouri. Code, it was
thereafter In the discretion of the court below to permit the filing of an
amended answer responsive to the issues tendered by the petition, and em-
bracing. in substance. matters contained in the original answer. minus the
plea to the jurisdiction.

This was an action at law by James C. Edwards against Bates
county, Mo., to recover upon certain funding bonds. The cause


