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“So, also, there are several classes of corporations, such as public municipal cor-
porations, the leading object of which is to promote the public interest; corporations
technically private, but yet of a quasi public character, having in view some great
public enterprise, in which the public interests are directly involved to such an
extent as to justify conferring upon them important governmental powers, such
as an exercise of the right of eminent domain.”

And in Price v. Irrigating Co., 56 Cal. 431, the court, speaking
by Mr. Justice McKinstry, said:

“Every corporation deriving its being from the act above cited has impressed
upon it a public trust,—the duty of furnishing water, if water it has, to all those
who come within the class or community for whose alleged benefit it has been
created. Every such corporation may exercise, on behalf of the public, the power
of eminent domain; and-no man nor company of men, incorporated or otherwise,
can take the property of a citizen for his or their own exclusive benefit. So plain
a proposition cannot require elaboration. The power—in its nature a public power
—and the public duty are correlative. The duty exists, without any express
statutory words imposing it, whenever the public use appears.”

See, also, Const. Cal. art. 14, § 1, and San Diego Land & Town
Co. v. City of National City, 74 Fed. 79.

The use of water for irrigation, the supreme court of the United
States, in Irrigation Dist. v. Bradley (decided Nov. 16, 1896) 17
Sup. Ct. 56, held to be a public use, upon the same reasoning that
it was so decided by the supreme court of California. The power
of eminent domain cannot be conferred or exerted for any other
purpose., Being a public use, therefore, it is essential to the in-
terests of the public that it be kept a going concern. It is as es-
sential that the business of furnishing it be kept a going concern
as that the business of a railroad should be kept a going concern.
This is a condition of the equitable doctrine of preference. And
a water company, therefore, is like a railroad company, not like
a coal company; and hence Snively v. Coal Co., 69 Fed. 204, and
cases there cited, do not apply. Judge Adams clearly stated the
rule of preference as to railroad companies, and the reason of it to
be, among other things, that a railroad corporation was a quasi
public one, as we have seen a water company is by the laws of
California. The demurrer to the petition of Alloway, together with
demurrers to the similar petitions of James Blakeley, Theo. Cald-
well, A, H. Cowell, N. Densmore, George Faass, E. Franklin et al.,
Fred Grohe, James A. Griffin, J. Lane, Sailsbury & Vickory, and
W. H. Williams will therefore be overruled, with leave to com-
plainant to answer the petitions within 10 days.

GRAND AVENUE HOTEL CO. v. WHARTON et al,
(Circuit Court of Appeals, Eighth Circult. March 1, 1897.)

SALE—IMPLIED WARRANTY.

Defendant made a contract with plaintiffs to purchase from them two
boilers of a certain kind, particularly described in the specifications at-
tached to the contract, such boilers to be set up by plaintiffs in defendant’s
hotel at Kansas City. After the boilers were set up, it was found that the
muddy water of the Missouri river, which was the only source of water
supply, caused a sediment to form, which rendered the boilers useless.
Held that, though the plaintiffs knew that the water of the Missourl would
necessarily be used in the boilers, and knew its character, yet, as defend-
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ant had contracted for a definite, known kind of boilers, there was no
implied warranty on plaintiffs’ part that they would operate successfully
with the muddy water of the Missouri.

In Error to the Circuit Court of the United States for the Western
District of Missouri.

The plaintiff in error, a Missouri corporation, owning and conducting the
Midland Hotel at Kansas City, Mo., on August 26, 1891, entered into a written
contract with the defendants in error, a Pennsylvania partnership, using the
firm name and style of Harrison Safety Boiler Works, whereby the defendants
in error agreed to furnish and deliver to plaintiff in error, upon the cars at
Philadelphia, in the state of Pennsylvania, two Harrison safety boilers of

- 150 horse power each, and the services of an erector to set the same, for the
sum of $3,600, to be paid therefor at times specified in the contract, ali within
90 days from the time of shipment. The contract contained full, particular,
and minute specifications of the material and construction of the boilers in all
their parts. The boilers were delivered and set up according to the contract,
and by reason of some material accepted by the defendant in error to apply
upon the price the claim for said boilers was reduced to $3,555. When said
boilers were put in use in said hotel, it was found that from the muddy water
of the Missouri river, used in them, sediment was deposited, filling, or partially
filling, the caps which formed the lower portions of the boilers, and causing
incrustations, diminishing the heating capacity of the boilers, and also causing
such caps to burst, requiring the fires to be drawn and the replacing of the
broken caps with new ones, entailing frequent interruptions in the heating of
the hotel. For the purpose of cleansing such water from the mud before use
in said boilers, the plaintiff in error, in December, 1891, purchased of deferd-
ants in error one Cochrane feed-water heater for $325, on which the defendants
in error paid freight to the amount of $13.02, which is the basis of the second
cause of action. The third cause of action is for new caps and other material
furnished on orders of plaintiff in error for use in repairs of the boilers ren-
dered necessary from the causes aforesaid, The defendants in error were
the manufacturers of these boilers. And plaintiff in error, by its answer, alleged
that when said written contract of August 26, 1891, was entered into, the de-
fendants in error well knew that the boilers were for use in said Midland
Hotel in Kansas City, and also the uses there required of them; that the only
supply of water was the Missouri river; and that from these circumstances
they impliedly undertook and warranted that such boilers were adapted to the
use of sald hotel, and to the use of water from the Missouri river; and alleged
that by reason of constant incrustations and breakings as above indicated they
wholly failed to subserve such uses, entailed on plaintiff in error large ex-
penses and damages, sought to be recovered as a counterclaim, and were worth-
less, and as such had been removed from the hotel, after defendants in error
had made ineffectual attempts to put them in suitable working order. Upon
the trial, the plaintiff in error offered to show that before the making of said
written contract the agent of defendant in error came to Kansas City to make
the contract with plaintiff in error for boilers embodying the Harrison prin-
ciple, adapted to the use of said hotel and to the use of Missouri river water,
knowing that this was the supply of water on which the plaintiff in :rror
must depend in using such boilers, and that this was made known to him by
the plaintiff in error before the making of such contract. Also that the builers
furnished were wholly unfit and unsuitable for the use of Missouri river water,
Upon the objection that the testimony so offered was immaterial and ir-
relevant, and had no tendency to prove an implied warranty, the court ex-
cluded such offers of testimomny, to which rulings the plaintiff in error duly
excepted. Under the direction of the court the verdict of the Jury was in favor
of the plaintiffs below for substantially the amount claimed in the first three
causes of action, the other having been abandoned.

Gardiner Lathrop (Thos: R. Morrow, John M. Fox, and Samuel W,
Moore with him on brief), for pla‘ntiff in error.

Sanford B. Ladd (John C. Gage and Charles F. Small with him
on brief), for defendants in error.
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Before SANBORN and THAYER, Circuit Judges, and L.OCH-
REN, District Judge.

LOCHREN District Judge, after stating the case as above, deliv-
ered the opinion of the court.

1. Where a manufacturer contracts to supply an article which
he manufactures to be applied to a particular use of which he is
advised, so that the buyer necessarily trusts to the judgment and
skill of the manufacturer, there is an implied warranty that the
article shall be reasonably fit for the use to which it is to be ap-
plied. Bridge Co. v. Hamilton, 110 U. 8. 108, 3 Sup. Ct. 537; Leo-
pold v. Van Kirk, 27 Wis. 152; Jones v. Just, L. R. 3 Q. B. 197;
Brown v. Edgington, 2 Man, & G. 279; Lime Co. v. Fay (Neb.) 55
JS\T. W. 213; Pease v. Sabin, 38 Vt. 432; Iron Co. v. Groves, 68 Pa.

t. 149. '

2. But when a known, described, and definite article is ordered
of a manufacturer, although it be stated by the purchaser to be re-
quired for a particular use, yet if the known, described, and definite
thing be actually supplied, there is no implied warranty that it
shall answer the particular purpose intended by the buyer. Seitz
v. Machine Co., 141 U. 8. 510, 12 Sup. Ct. 46; Jones v. Just, L,
R. 3 Q. B. 197; Cosgrove v. Bennett, 32 Minn. 371, 20 N. W. 359;
Chanter v. Hopkins, 4 Mees. & W. 399; Boiler Co. v. Duncan, 87
Wis. 120, 58 N. W. 232, In the case last cited it was said by the
court:

“It was made plain that the defendant got the exact article or thing he bar-
gained for; and, although it may have been stated that it was requtred for a
particular purpose, still, as he did not exact an express warranty, he took the
risk of its fitness for the intended use, and no warranty in that respect can
be implied.”

3. The language of the court in the Wisconsin case just quoted
applies exactly to the present case. Here the purchaser contracted
for a definite, well-known kind of boiler, its president having then a
boiler of the same kind in use. The specifications as to the size,
form, material, and every detail were minute, and embodied in the
contract. The manufacturers were obligated to deliver exactly such
boilers as were described and contracted for, and could not; under
the contract, deliver anything different. There is no claim that
the boilers did not in every respect conform to this contract and
specifications, nor any claim that they were defective, either in re-
spect to workmanship or material. The purchaser did not exact
a warranty that the boilers would operate with the muddy waters
of the Missouri river, and therefore assumed that risk itself. The
writing must, on familiar principles, be held to embody the entire
contract obligations of the parties, and all negotiations and collo-
quies of the parties preceding the execution of the writing were im-
material. The surrounding circumstances might be considered in
applying the terms of the contract, or in the interpretation of doubt-
‘ful terms, but not for the purpose of adding terms not contained in
the writing. There was nothing doubtful or uncertain in the terms
of this written contract. There were no errors in the rulings of
tie court, and the judgment is affirmed.



48 4 49 PEDERAL REPORTER.

COCHRAN et al. v. MUTUAL LIFE INS. CO. OF NEW YORK,
(Circuit Court, D. Oregon. February 24, 1897.)
No. 2,230. ‘

LiFe INSURANCE—SUICIDE—BURDEN OF PROOF—SUFFICIENCY OF EVIDENCE.

Insured was found dead in the family spring, with a hole in the back of
his bhead, from a bullet fired from a pistol in his own hand. He had been
accustomed to take his pistol with him to the spring to shoot squirrels,
which, by digging, interfered with the water supply. Plaintiff, as part of
her proofs of death, presented the coroner’s verdict of suicide, and stated
8s the cause of death, “supposed to have suicided.,” Assuming that this
placed on plaintiff the burden of showing that the death was noct by suicide,
held, that on the facts, including want of adequate motive, absence of pow-
der stains, and the probability that deceased may have leaned over the
spring to look for holes,—holding on by a2 door behind him, with the cocked
pistol in his hand,—the jury were warranted in finding that death was acci-
dental, and returning a verdict for plaintiff.

This was an action at law by Martha A. Cochran (now Martha
A. Calloway) against the Mutual Life Insurance Company of New
York, upon a policy of insurance on the life of her husband. The
J;u.ryl returned a verdict for plaintiff, and defendant moved for a new

rial,

Geo. E. Chamberlain, J. W. Whalley, and J. K. Weatherford, for
plaintiffs,
Bronaugh, McArthur, Fenton & Bronaugh, for defendant.

BELLINGER, District Judge. This is an action upon a policy
of insurance upon the life of Cochran. The jury returned a ver-
dict for $5,000, the amount of the policy. Cochran was found dead
in a spring near his house, from a pistol shot in the back part of his
head, fired from a pistol in his own hand. A coroner’s jury found
that the deceased committed suicide, and the widow, in submit-
ting proofs of death, attached a copy of the findings of the coroner’s
jury, as she was required to do by the form of proof provided for
her by the company, and stated as the cause of death, “Supposed
to have suicided with a pistol.” It is claimed in support of the mo-
tion for a new trial that this answer put the onus upon the plain-
tiff of explaining this statement, and of showing that the deceased
did not commit suicide, and that as to this there is a failure of proof.
It is held that representations made in the proof of death as to
the manner of the death of the insured are intended for the action
of the insurance company, and upon the truth of such representa-
tiong the company has a right to rely, and that the party making
such representations must be held to them until it is shown that
they were made under a misapprehension of the facts, or in igno-
rance of material matters subsequently ascertained. I assume that
the statement in the proof of death that the deceased was “sup-
posed” to have committed suicide, although not the representation
of the manner of death, but of a current theory in respect to it,
has so far the effect of such a representation, inasmuch as it was
intended for the action of the company, as to justify the company
in relying upon the assumption that the deceased committed sui-



