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tent that the trust funds have been applied to the payment of the
insolvent's debts. It may well be doubted whether the doctrine of
this class of cases is sound, for it is by no means certain that the
assets of the insolvent which fina.lly came into the hands of the
receiver have actually been increased by the application of the
trust funds to the payment of the insolvent's debts. However, it
is not material to the decision of the present case to determine this
question.
Another rule has been established, which has been regarded as

influential in the determination of some cases, but which is not im-
portant here. The rule is one resting on the doctrine of presump-
tions. That rule is this: If a trustee has two funds in his posses-
sion or on deposit, one a trust fund and the other his personal funds,
moneys drawn by him for his private use, although purporting to be
drawn by him in his trust capacity, will be charged to his personal
funds or deposit. In the present case there is no evidence tending
to prove that Mr. Haughey had any money on deposit to his per-
sonal credit in the bank at the time he drew his two checks as
trustee. These checks were drawn by him in his trust capacity, and
were paid by transferring from the trust fund standing in his name
$9,000 to his individual credit; and these sums of money repre-
sented by these two checks were drawn from the bank by him on
his personal checks, and went to pay his private debts, and not
those of the bank. Hence no part of the trust funds was withdrawn
in order to pay the debts of the bank, or otherwise went to awe]]
the amount of the assets which came into the hands of the receiver.
The testimony not only fails to trace the trust funds so misapplied
into the receiver's hands, but, on the contrary, it shows that no part of
such misapplied trust funds ever came into his hands; and it fur-
ther shows that the bank received no benefit from the breach of
trust complained of. The $9,000 of trust funds remaining in the
bank at the time of its failure came into the possession of the re-
ceiver as a part of the mass of assets received by him. The com-
plainant is entitled to have $9,000 of its claim paid in full as a
preferential claim. The remaining $9,000 is allowed as an unpre-
ferred claim, to be paid pari passu. Let a decree be prepared ac-
cordingly.

STRATTON et al. v. DEWEY et al.

(Circuit Court o! Appeals, Fifth Circuit. February 2, 1897.)
No. 523.

L EQUITY PnACTJOE-HEAI{lSG EVIDENCE ON DEMl'HREH.
It is contrary to correct practice for the court, upon a demurrer to a bill, to

consider evidence submitted by consent of the parties; and an order entered
upon such a hearing, overruling the demurrer and granting relief, is altogether
irregular.

S. ApPEAL-FINAl, DECHEES.
An order which grants certain relie! upon the party's complying with condi-

tions specified in the order, and provides that, if the conditions are not com-
plied with, the relief shall be denied, is Dot a final decree, and is not appeala-
ble.
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Appeal from the Circuit Court of the United States for the Eastern
District of Texas.
The appellees, Charles P. Dewey and Albert B. Dewey, on September 29, 1894,

f Jpd their, bill, which they designate as a "bill in the nature ot a bill ot review,"
Jesse D. T. Stratton, Minnie Stratton and her husband (J. Thomas Strat-

ton), and Horace E. Kelley, to review and set aside a final decree pro confesso ren-
dered by the circuit court November 18, 1893, in equity cause No. 235, in which
all appellants here except Kelley were complainants and the appellees were defend-
ants. The decree in suit No. 235 adjudged the real estate in controversy to the ap-
pellant Minnie Stratton. And, without a reference to a master to state the account
between the parties, the sum of $4,000 was further decreed in her favor against the
appellees, as the rental value of the land for the years 1890, 1891, 1892, ana 1893.
A more extended reference to the provisions of the decree is not considered neces-
fiary. Errors ot law apparent upon the face at the decree in suit No. 235 are prin-
cipally relied upon by appellees to reverse the decree and reopen the case. And, as
an excuse for their failure to seasonably file a bill of review, the bill alleges ignorance
on the part of, appeJlees of the rendition of the decree in No. 235, which resulted
trom the serious and protracted illness of their counsel, who had exclusive charge
and control of the litigation in their behalf. Appellants filed a demurrer to the bill
December 31, 1894. It appears from the briefs on file that counsel for the respective
parties agreed that at the ,hearing ot the cause the court below should consider cer-
tain affidavits and other written evidence in connection with the bill and demurrer.
The record discloses that the agreement of counsel was respected by the court, and
the cause coming on to be heard March 19, 1896, in the manner suggested by ,the
agreement, the following decree was rendered: "This cause came on to be heard
at this term, and was argued by counsel; and thereupon, and upon consideration
thereof, it was ordered, adjudged, and decreed as follows: That the demurrers of
the defendants to compl!linants' bill are overruled, to which rulings defendants ex-
cept; and the court having heard the bilt and exhibits and aftldavits in support there-
of, and counter affidavits and exhibits submitted by defendants, it is thereupon order-
ed, adjudged, and decreed that complainants, Chas. P. Dewey and A. B. Dewey, shall
within thirty days from this date 'pay all costs incurred in equity cause, in this court,
No. 235, up to this date, and also all costs that have been incurred in this cause
No. 294, and that they shall pay into the registry of this court the sum of tour
thousand dollars ($4,000), with interest thereon from the 18th day of November,
1893, to the date hereof, at the rate of six per cent. per annum, to be held until the
final decree shall be rendered in cause No. 235, to abide such order as may be ren-
dered in said decree; and, upon complainants paying said costs and making said
deposit within the time specified, it is ordered, adjudged, and decreed that the pro
confesso taken and entered upon the order book of this court on the -- day of
August, 1893 (the same being one of the rule days of this court), and also the final
decree of this court pronounced, passed, and entered on fue l/Sth day of November,
1893, in that certain cause then pending in this court upon the equity side of the
docket, wherein the said Jesse D. 'r. Stratton, Minnie Stratton, and her husband,
J. Thomas Stratton, defendants herein, were complainants, and said Charles P.
Dewey and A. B. Dewey were defendants, and styled upon the equity docket of this
court as '.Jesse D. Stratton et al. vs. C. P. Dewey et al.,' and numbered 235 on
said equity docket of this court, be and the same are set aside, and said cause re-
opened, and that said complainants herein, Charles P. Dewey and A. B. 'Dewey,
be now permitted to answer said bill in said cause No. :::35,-such answer to be a
full answer to the allegations of the bill, and the interrogatories therein to them
propounded, and to be filed on or befol'e the first Monday in May, A. D. 1896,-
and, upon said payments and deposit being so made within the time herein specified,
said cause No. 235 will thereafter proceed according to the rules at practice in equity.
It is further ordered, adjudged, and decreed that if said costs are not paid or said

not made within thirty days from the date hen'of, or if said answers are not
filed within the time herein specified, then said decree pro confesso and final decree
In said cause No. 235 shall be and remain in full force, and not vacated by this
decree, and complainants' bill in this cause will thereupon stand dismissed as on
final hearing, and all costs in this cause incurred are in that event adjudged against
them, for which execution may issue." From this decree the defendants in the court
below appeal and assip error.
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BranchiT.'Masterson; for appellants.
S. W. Jones, for appellees.
Before' pARDEE and McCORMICK, Circuit Judges, and MAXEY,

District J lldge.

MAXE¥, District Judge, after stating the facts, delivered the opin.
ion of the court.
The manner in which this cause was heard finds no warrant in the

rules of correct chancery practice, and the order made upon the hear·
ing of the demurrer is. altogether irregular. This court, however,
cannot enter upon a consideration of these questions, nor determine
those raised by the assignment of errors, as we are satisfied the mo-
tion to dismiss the appeal must be sustained because the order made
by the court is not a final decree. It is in the nature of a conditional
order, its finality depending upon certain contingencies that might or
might not occur. The decree passed in suit No. 235, November 18,
1893, was ordered to be vacated and the cause reopened, and leave
granted appellees to file an answer therein, if they should within 30
days deposit $4,000 in the registry of the court, and pay all the costs
of this suit and in suit No. 235. But if the costs should not be paid,
nor the deposit of $4,000 made, within the 30 days, or if the answer
should not be filed within the time allowed, the decree in cause No.
235 was to remain in full force; and (using the concluding language
of the decree) "complainants' bill in this cause will thereupon stand
dismissed as on final hearing, and all costs in this cause incurred in
that event adjudged against them, for which execution may issue."
Something more was required to make the decree final than was done
in this case. If appellees failed to do what the order required to be
done within the prescribed time, appellants should have applied to
the court for a final decree dismissing the bill. If the order of court
was fully complied with by appelleel!l, a final decree should have been
passed, upon their application, reversing the decree in suit No. 235,
and reopening that cause for further proceedings. Speaking of an
order similar in some of its aspects to the one now before the cour:,
Mr. Justice Miller, as the organ of the court, in Jones' Adm'r v. Craig,
127 U. S. 215, 216, 8 Sup. Ct. 1175, says:
"This order, made upon the hearing ot the demurrer to a bill in chancery, is wholly

irregular. This court, however, has no jurisdiction of the case as it stllnds, because
the order just cited is not a final decree. Something yet remains to be done in order
to make it such, and that action depends upon whether or not the complainants will
comply with the Order to bring in the sum due on the mortgage. If that order is
complied with, then a decree should be made, upon the hypothesis on which the order
was made, in tavor of the complainants in the bill, and quieting their title. If,
however, the money is not brought into court, then, according to the theory of the
order, the bill ot complaint should be dismissed. But, even assuming the right ot the
court to make the order, as well as its validity, the circumstances under which the
bill of complaint is to be dismissed or the relief granted to the complainants named
therein, and the sum to be paid, are matters which are yet to be determined, which
may turn out either one way or the other, and which, when ascertained, will be the
foundation for a final decree. There is no final decree as the matter now stands."
The appeal is therefore dismissed, and the cause remanded for fur-

ther proceedings.
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SAVANNAH, Ii'. & W. RY. CO. v. JACKSONVILLE, T. & K. W. RY. CO.
et al.

(Circuit Court of Appeals, Fifth Oircuit. February 23, 1897.)

No. 533.
RAILROAD RECllIVERSTIlPS-PREFERRED CLAIMS-RE)/TALS OF TEUMIXAL FACILITIES.

A receiver of a railroad having been appointed in a foreclosure suit, with in-
structions to pay, out of moneys and income in his hands, for supplies and
operating expenses, and for expenses of operation during the six months previ-
ous to the receivership, another railroad company presented an intervening
petition in the suit, setting up a contract with the insolvent railroad company
to furnish it with terminal facilities at a stipulated rental, alleging that such
facilities had been used up to the appointment of the and b::r him
after his appointment, and claiming a preference, for the rental due, over the
mortgage debt. Held" that as the intervener, whether entitled to its whole
claim or not, was at least entitled to a fair rental for the time during which
its terminalfaciIities were used by the receiver, it was error to susUlin a de-
murrer to the whole petition.

Appeal from the Oircuit Oourt of the United States for the Southern
District of Florida.
On July 23, 1892, the Pennsylvania Company for Insurances on Live! and Grant·

ing Annuities filed its bill against the Jacksonville, Tampa & Key West Railway
Company for the foreclosure of a mortgage executed to it, as trustee, May 15, 1890,
by said railway company. 1'his mortgage is subsequent in point of time to three
others executed by the constituentll of the Jacksonville, Tampa & Key West Rail-
way Company to the Mercantile Trust Company, to secure bonds aggregating $2,-
216,000. Agreeably to the prayer of the bill, a receiver was appointed, who went
into possession of, and is now operating, the railway. By the order of appointment,
the receiver was authorized, out of the moneys and income coming into his hands,
to pay all state and municipal taxes chargeable against the property; to pay for such
repairs, supplies, labor, and services as should, in his judgment, be necessary or
proper to conserve and operate the railwll7 and other property; and to pay the in-
debtedness of said railway company incurred for expenses of operation during the
six months next preceding the date of the order. He was further authorized to pay
the maturing interest coupons attached to the bonds issued by the three constituent
companies to the Mercantile Trust Company. Subsequently, the appellant, the Sa-
vannah, Florida & Western Railway Company, filed its petition of intervention in
the original suit, in which it claimed an indebtedness of $45,352.32 against the Jack-
sonville, Tampa & Key West Railway Company, and, to secure the payment of the
same, prayed that an equitable lien be declared in its favor superior to that of the
bondholders. 1'he debt of appellant is alleged to have arisen out of a contract en-
tered into between it and the Jacksonville, Tampa & Key West Railway Company,
August 1, 1888, by the terms of which appellant agreed to furnish to the Jackson-
ville, Tampa & Key West Railway Company certain terminal facilities at the city
of Jacksonville, as follows: "The necessary track room at its terminal station
grounds, in the city of Jacksonville, Florida, for the arrival, departure, standing,
and making up of its trains, both passenger and freight, and the necessary facili-
ties for the proper accommodation of its traffic at the said city of J acksonviIIe, for
the period of ninety-nine (99) years, with the privilege of renewal on like terms and
conditions." In the contract, the term "first party" refers to the appellant, and
"second party" to the appellee, the Jacksonville, 1'ampa & Key West Railway Com-
pany. 'l'he third, fourth, and fifth clauses of the contract provide for the payment of
the terminal facilities, as follows: "Third. 'l'he second party covenants and agrees
to pay to the first party, for the use of such of the premises aforesaid as may be ex-
clusively set apart and accepted for its purposes, an annual rental as follows: Six
per cent. on the actual cost 'thereof, and the actual annual expenditure for main-
tenance and operating expenses, including taxes and insurance. Fourth. The sec-
ond party covenants and agrees to pay to the first party, as annual rental for the
use of such of the premises aforesaid as may be used by it in common with the first
party, such part of the interest at six per cent. on the actual cost thereof, and of


