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Flournoy Live-Stock & Real-Estate Co., 69 Fed. 886. Demurrer
overruled, and defendant assigned to answer the bill at next rule
day.

GENERAL ELECTRIC CO. T. LA GRANDE EDISON ELECTRIC CO. et al.
(Circuit Court, D. Oregon. February 24, 1897.)

)[ORTGAGES-FoRECUlSl'RE BY BONDHOLDEHS-TRL'STEES.
Holders of bonds secured by a mortgage made to a trustee cannot ignore the

trustee, and foreclose the mortgage by a suit in their own names, without show-
ing that they have requested the trustee to take advantage of a default of the
mortgagor, and that he has refused or unreasonably neglected to do liCt.

F. V. Holman, for plaintiff.
C. A. Dolph, for defendant Security Savings & Trust Co.

BELLINGER, District Judge. This is a suit to foreclose a mort-
gage given by the La Grande Edison Electric Company to the Security
Savings & Trust Company, trustee, to secure the payment of certain
bonds of the mortgagor company held by the complainant company.
The trust company demurs to the bill of complaint, and the question
is presented as to whether the bondholders can ignore the trustee,
and foreclose the mortgage by which their bonds are secured, with-
out showing that the trustee has failed in its duty to do so. A num-
ber of cases are cited in support of the bondholders' right to prose-
cute such foreclosure, those mainly relied upon being the following:
Morgan's L. & T. R. & S. S. Co. v. Texas Cent. Ry. Co., 137 U. S. 171,
11 Sup. Ct. 61; Railroad Co. v. Fosdick, 106 U. S. 47, 1 Sup. Ct. 10;
Mercantile Trust Co. of New York v. Missouri, K. & T. Ry. Co., 3(j
Fed.221. Morgan's L. & T. R. & S. S. Co. v. Texas Cent. Ry. Co., 137
U. S. 171, 11 Sup. Ct. 61, involved the question whether the trustee
could proceed to a foreclosure and sale to pay the principal as well
as the interest, without averring and proving that the bill had been
filed for that purpose by request of the holders of 75 per cent. in
amount of the outstanding bonds. It was contended that the trus-
tee was so far subjected to the wishes of the bondholders that it was
without right or power to proceed to a foreclosure for the collection
of the principal sum before the date of. payment in course, except up-
on the request of the holders of 75 per cent. in amount of the out-
standing bonds. The court, in its opinion, says:
"We do not agree with this view. Whenever default upon the interest should con-

tinue sixty days after maturity and demand, then and thereupon it was declared that
the principal of all the bonds should be and become immediately due and payable,
and that the trustee, upon the request of the holder or holders of seventy-five pel'
cent. of the outstanding bonds, and written notice thereof lJe served on the New
York agency of the mortgagor, where the bonds and coupons were made payable,
might take possession and operate the road; and upon like request it was made the
duty of the trustee to foreclose the mortgage, and, after advertisement, sell the prop-
erty at public auction to the highest bidder for cash. Hence, although, as to the
particular form of foreclosure and sale at public auction by advertisement, and
without the aid of the court, the proper construction would be that that course could
not be taken without the request prescribed, this not only did not limit the power of
the trustee to proceed by application to a court of equity to foreclose, but each of the
mortgages contained near its close the following clause: 'It is hereby further agreed
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that nothing herein contained shall be held or construed to prevent or interfere with
the, foreclosure of this instrument. the appointment of II receiver, or any other act
or proceeding appropriate in such cases, by any court of competent jurisdiction.'
There was nothing in the mortgages which took away the inherent right of resort
to the court, and this clause did not impart what existed without it, but its insertion,
evidently out of abundant caution, made it perfectly clear that the provisions relied
on by the appellants did not apply to foreclosure by bill in equity, but to the cumu-
lative remedy specified. It is easy to see why taking possession and selling without
the intervention of the court should be guarded against, and the trustee not be re-
quired or allowed to proceed in that summary manner except on the request of a cer-
tain percentage of the holders of the bonds. Such proceedings might result in in-
jury, whi,ch could not be predicated of those regularly taken in II court of equity.
Arbitrary procedure by the trustee was not desirable, in view of the
ot both mortgagor and the bondholders as a class, while each would find the protec-
tion to which it might be entitled at the hands of the court. Mercantile Trust Co. of
New York v. Missouri, K. & T, Ry. Co., 36 Fed. 221."

In short, the effect of the decision is that the trustees were re-
stricted in their right. to take possession and sell without the inter-
vention of the court until such time as three-fourths of the bond-
holders might request that procedure, but that the right to foreclose
by suit in equity did not depend upon any such condition.
The case of Railroad Co. v. Fosdick, 106 U. S. 47, 1 Sup. Ct. 10, is

a case where the bonds provided that should default be made in the
payment of any half year's interest, and continue for six months,
thereupon the principal of all the bonds should become due and pay-
able, "and the trustees may so declare the same, and notify the com·
pany thereof; and, upon the written request of the holders of a ma-
jority of the bonds then outstanding," the trustees "should proceed
to collect both principal and interest of all such bonds outstanding
by foreclosure and sale of said property or otherwise as therein pro-
vided." Two questions were presented: (1) Whether the court
could require the payment of the principal of the debt, and order the
sale of the mortgaged property therefor on default in payment of
interest; and (2) whether there could be a decree of foreclosure with·
out proof of the written request of the holders of a majority of the
bonds. Both of these questions were decided in the affil'IDative.
The court says:
"But inasmuch as, by the terms of the first article, the conveyance is declared to

be for the purpose of securing the payment of the interest as well as the principal
ot the bonds, and by the fourth article the mortgagor's right of possession terminates
upon a default of the payment of interest as well as the principal on any of the bonds,
we are of the opinion that, independently of the provisions of the other articles, the
trustees, or, on their failure to do so, any bondholder, on nonpayment of any in-
stallment of interest on any bond, might file a bill for the enforcement of the security
by the foreclosure of the mortgage and sale of the mortgaged property. This right
belongs to each bondholder separately, and its exercise is not dependent upon the co-
operation or consent of any others or of the trustees. It is properly and strictly en-
forceable by and in the name of the latter, but, if necessary, may be prosecuted with-
out, and even against, them."

In neither of these cases was tbe question raised on this demurrer
involved. The question here is whether this foreclosure shall be at
the suit of the trustees or of the bondholders. In the cases cited the
questions were whether the principal of the debt had become due
by default in the payment of interest, and whether there oould be
any foreclosure except upon proof that the bondholders had reo
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qU8$ted it, and it was held that there could be such foreclosure; that
the remedy which depended upon the consent of the bondholders was
merely cumulative, and that the remedy by foreclosure was inde-
pendent of it; that there was reason to guard the taking possession
and selling without the intervention of the court; that such pro-
ceedings, if they could be arbitrarily taken by the trustee, might re-
sult in injury that could not be predicated of those regularly taken
in court. What is said as to the right of each bondholder to have
a foreclosure without the co-operation or consent of any others or
the trustee is with reference to the separate bondholder's right to
compel payment,-to his dependence upon the other bondholders or
the trustee. No such co-operation is required. The right of one
does not depend upon the co-operation of the others. Now, this right
is in no way affected by the question as to whether foreclosure shall
be had at the suit of the trustee, except in those cases where the
trustee refuses to act. The language used in the opinion in Rail-
road Co. v. Fosdick does not imply, as claimed for it, that the bond-
holders, or any of them, may foreclose the mortgage without regard
to the trustee, but the contrary. "We are of opinion," say the court,
"that, independently of the provisions of the other articles, the
trustees, or, on their failure to do so, any bondholder, on nonpayment
of any installment of interest on any bond, might file a bill for the
enforoement of the security. • * • It is properly and strictly
enforceable by and in the name of the latter [the trustees], but, if
necessary, may be prosecuted without, and even against, them."
The case of Mercantile Trust 00. of New York v. Miss()uri, K. &

T. Ry. Co., 36 Fed. 221, does not affect the question upon which the
demurrer in this case depends. The sole question there was whether
a suit for foreclosure brought a few days after default in the pay-
ment of interest was prematurely brought. The mortgage provided
for entry by the trustee and sale by advertisement, but it provided
that this could not be done until six months after default and de-
mand of payment. The claim was that this limitation as to time
applied to foreclosure as well as to the special proceeding provided
for in the mortgage, but it was held otherwise, and that the special
proceeding was merely cumulative, and that the right to proceed in
equity was not thereby affected. The opinion discusses the right
of a Cloupouholder, having a right of action at law, to resort to equity
as well, upon the theory that, inasmuch as the mortgage is given
as security for the payment of the interest as well as of the principal,
if there was an intention to exclude him from the right to proeeed in
equity, such intention would naturally have been expressed in clear
and unmistakable language. The court says:
"Inasmuch as these proceedings stand upon the discretion ot a court ot equity, it is

not strange that the parties were willing to leave to the bondholders and coupon-
holders an open door to such a court."
All this has reference merely to the right of bondholders and

couponholders to have a foreclosure in equity upon a default in the
payment of interest, and, as to this, whatever right such bondholder
or couponholder has, he has the right to have the trustee enforce for
hiB benefit.
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If, upon the authority of these cases, it should be held that the
provision in the mortgage of the La Grande Electric Company by
which it is provided that, if any default of such company shall con-
tinue for 30 days after written notice given by the trustee, the en-
tire principal of the bonds shall, at the election of the trustee, be
deemed immediately due and pa,yable, applies only to the cumula-
tive remedy provided for in the mortgage, and that the ordinary
remedy of foreclosure and sale of the mortgaged property may be had
upon default in payment of interest without such notice, the question
still remains whether a bondholder can ignore the trustee, and fore-
close in behalf of himself and other bondholders. That is the ques-
tion raised on this demurrer. I am of the opinion that a coupon-
holder or bondholder cannot thus foreclose against the trustee with-
out showing some necessity for so doing. The bill of complaint al-
leges "that the defendant trust company, trustee as aforesaid, has
failed to take possession of or to operate said property, under the pro-
visions of said mortgage or trust deed, or to foreclose the same," etc.
But it does not appear that a majority of the bondholders, or that any
bondholder, has requested the trustee to take possession of the mort-
gaged property or foreclose the mortgage; nor are any facts alleged
which show a failure on the part of the trustee to so act. The allegation
that the trustee has failed to foreclose may be a mere conclusion, pred-
icated upon its omission to do so, although, by the terms of the mort-
gage, it does not become the duty of the trustee to begin foreclosure
or other proceedings under the mortgage until after written request
by the bondholders; and, without this, good faith does not require
such action by the trustee, except upon the request of the bondhold-
ers interested. By article 5 of the mortgage, the bondholders have
the right to elect whether the trustee, in case of default, shall proceed
to foreclose in the ordinary way, or shall resort to the cumulative
remedy of taking possession and collecting the rents and profits with-
out foreclosure. If the interests of the bondholders required, and
the conditions of the mortgage permitted, the trustee to take action
upon the mortgagor's default in the payment of interest or taxes,
still it might properly wait until the majority of the bondholders indi-
cated which of these remedies they desired the trustee to adopt; and,
if the provision of the mortgage requiring default to continue for 30
days, and written notice by a majority of the bondholders, does not
preclude a single bondholder in his right to have his lien enforced
against the mortgaged property, it is, to say the least, not unreason·
able that the bondholder desiring such action should apply to the
trustee therefor. This action is by all the holders of outstanding
bonds. These owners are entitled under the mortgage to control
the action of the trustee in the remedy to be adopted. Upon their
election, the duty is put upon the trustee to proceed in the method
chosen. The trustee, if it might, ought not to adopt its own course,
or proceed in the absence of such action by the bondholders; and, in
omitting to do what it ought not to do, it has not failed in its duty to
the bondholders. Until, therefore, it appears, at least, that the
plaintiff bondholders have requested the trustee to take advantage of
the mortgagor's default, and the trustee has refused or unreasonably
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neglected to do so, the bondholders are under no necessity of proceed-
ing in their own names and against the trustee. 'rhe demurrer is
sustained.

CLEVELAND, C., C. & ST. L. RY. CO. v. HAWKINS et al.
(Circuit Court, D. Indiana. February 20, 1897.)

No. 8.733.
BANKS AND BANIONG-SPECIAL DEPOSITS-BANK AS TRUSTEE-I"sOLVENCY.

The C. Ry. Co., in order to secure one H. as surety for it on a bond for
$18,000, given pursuant to an order of court, made a special deposit of $18,-
000 in the name of H., trUlltee, in a bank of which H. was president, receiving
from the bank a certificate stating the particulars of such deposit, Rnd its
purpose. The money so deposited was never separated from the other
of the bank, but the amount was credited on the books to H., trustee. Some
time after the deposit was made, H. drew $9,000 in checks signed as trustee.
deposited the same in his personal account, and checked it out. The trust
account showed a balance of $9,000 when the bank failed and passed into the
hands of a' receiver, the cash then in the bank amounting to about $11,000.
Held, that the C. Ry. Co. was entitled to have its claim allowed as a prefer-
ential claim upon the ass,ets in the receiver's hands to the extent of $9,000
only, and to be paid the remaining $9,000 pari passu with other creditors.

John T. Dye and Elliott & Elliott, for complainant, cited the fol-
lowing:
Casey v. La Societe De Credit MobiIier, 2 Woods, 77, Fed. Cas. No. 2,491;;

McKee v. Lamon, 159 U. S. 317, 16 Sup. Ct. 11; Cook v. Tullis, 18 Wall. 342;
Jones v. Kilbreth (Ohio Sup.) 31 N. E. 349; Knatchbull v. Hallett, 13 Ch. Diy.
696; Central Nat. Bank of Baltimore v. Connecticut Mut. Life Ins. Co., 104 r.
S. 54; Frelinghuysen v. Nugent, 36 Fed. 2;)\); Peters v. Bain, 1a3 U. S. (JUI,
10 Sup. Ct. 354; Oil Co. v. Hawkins, 20 C. C. A. 468, 74 Fed. 401; San Diego 00.
v. California Nat. Bank, 52 .Ifed. 5l:J; Van Alen v. Bank, 52 N. Y. 1; Dows y.
Kidder, 84 N. Y. 121; People v. City Bank of Rochester, l:J(J Y. 32; Cavin
v. Gleason (N. Y. App.) 11 No E. 504; McLeod v. Evans, 66 Wis. 401, 28 N. W.
173, 214; Silk Co. v. Flanders (Wis.) 58 N. W. 08-i; Myers v. Board, 51 Kan.
87, 32 Pac. 658; Independent Dist. v. King, 80 Iowa, 497, 45 N. W. 908; Har-
rison v. Smith, 83 Mo. 210; Stoller v. Coates, 138 Mo. 514.

John W. Kern, for respondent Edward Hawkins, cited the follow-
ing:
10 Am. & Eng. I'Jnc. Law, 12; Heissner v. OXley, SO Ind. 580; Chicago ,.

Sheldon, 9 Wall. 50; 27 Am. & Eng. Ene. Law, 82, Knatchbull v. Hallet;.
13 Ch. Div. 696, 753; l!'relinghuysen v. Nugent, 36 Fed. 22U, 23D; Peters v. Baill.
133 U. S. 670, 6l:l7, 10 Sup. Ct. a54; Ventral Nat. Bank of Baltimore v. COllnecticut
Mut. Life Ins. Co., 104 U. S. 54; Cavin v. Gleason, 105 N. Y. 256,11 N. E.. 504; At-
kinson v. Printing Co., 114 N. Y.1til::l, 121 N. .JjJ. 178; In re North Hiver Bank (Sup.)
14 N. Y. Supp. 261; Little v. Chadwick, 151 Mass. 10l:J, 23 N. E. 1005; Sherwood v.
Bank, 94 Mich. 78, 53 N. W. 923; Englar v. Offutt, 70 Md. 78, 16 Atl. 497;
Appeal of Carmany (Pa. Sup.) 31 Atl. 334; Freiberg v. Stoddard, 161 Pa.
St. 259, 28 Atl. 1111; Trustees v. Kirwin, 25 III. 73; Bank v. Goetz (Ill.
Sup.) 27 N. E. 909; Wetherell v. O'Brien (III. Sup.) 29 N. E. lJ04; Association v.
Jacobs, 141 III. 261, 31 N. E. 414; Wilson v. Coburn (Neb.) 53 N. W.466; Slater
v. Oriental Mills (R. 1.) 27 Atl. 443; Parker v. Jones, 67 Ala. 234; Shields v.
Thomas (Miss.) 14 South. 84; Steamboat Co. v. Locke, 73 Me. 370; l!'ow!er v.
True, 76 Me. 43; };'letcher v. Sharpe, 108 Ind. 276, 9 N. E. 142; Bank v. Black-
more, 21 C. C. A. 514,75 Fed. 771; Wasson v. Hawkins, 59 Fed. 236.

BAKER, District Judge. This is a bill to procure the allowance
of an alleged preferential claim amounting to $18,000 upon the as·


