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as a unit. This unit the state provided might be mortgaged. It would be un-
profitable to consider whether an individual, or & group of individuals, could own
and operate a railroad without express authority. The franchise to be a railway,
to exercise the great power of eminent domain, and to exact tolls for freight and
passengers, was a franchise of value, and this, too, the legislature has permitted
this company to embrace within its mortgage. Upon it credit has been extended.
This is a part of the entirety which the ereditors secured by this mortgage, and
have a right to bring it to sale, along with the tangible property which it secures
and renders valuable, That franchise is not real estate, and is not leviable at law.
The controlling reasons which induced the decision in Hammock v. Trust Co.
sprang from a consideration of the unity of a railroad property. These reasons
are as masterful, when we come to construe the Kentucky statute, as they were in
the case from Illinois. The distinction between the two statutes, and differences
in the general law of Illinois and Kentucky, are not sufficiently marked to justify—
'cigrtain(l% ’not to demand—that this case shall be distinguished from Hammock v.
rust Co.”

Accepting a8 correct the holding of Judge Jenkins above given,
that the plant herein to be sold is of the class which courts, in
ordering sales under foreclosure, can only deal with as an entirety,
and approving the finding of the master herein, that the sale un-
der decree in this case should be of the trust property as an en-
tirety,—against neither of which propositions is counsel now con-
tending,—it necessarily follows, in my judgment, on the authority
of the cases above cited, and on principle underlying the reason-
ing therein, that decree herein should order the sale of the trust
property as an entirety, and without redemption, and exceptions
of intervener Venner to so much of the master’s report as finds
the sale should be without redemption are accordingly overruled,
to which said Venner excepts.

WESTENFELDER v. GREEN et al,
(Circuit Court, D. Oregon. February 9, 1897.)
No. 1,941.

ADVERSE Po0SSESS10N-—P0SSESSION OF GUARDIANY —TRUSTS,

One W. left his wife and children in Germany, and came to Oregon, where
he married another woman, and had other children, Upon his death, one S.,
who had acted as W.'s agent in the management of his real estate, caused
himself to be appointed guardian of W.'s Oregon children, and, as such, held
possession of the real estate, and applied the rents to the support of these
children until their majority, when he turned the property over to them. In
the meantime, the German children, who had been informed of their father’s
remarriage, and one of whom had come to the United States, and lived there
many years, made no attempt for over 20 years to assert any interest in their
father's property. Held, that even if S, at the time of W.’s death, knew of
the existence of the German children, and if he could then have been charged
with a trust in their behalf, his possession of the real estate as guardian of
the Oregon children was adverse, and any rights of the German children were
barred by their delay. 76 Fed. 925, reaffirmed.

On Petition for Rehearing, Denied.

For former opinion, see 76 Fed. 925,

G. G. Ames and Wallace Nash, for complainant.
Emmett B. Williams and W. W. Thayer, for defendants.
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BELLINGER, District Judge. The complainant files his petition
for a rehearing upon the following, among other, grounds: First.
That the defense of the statute of limitations should have been
raised by demurrer, not by answer. Second. That the evidence
before the court shows that J. E. Sedlack was in the control of the
property at the death of Jacob Westenfelder, not only as his agent,
but as trustee for the German heirs, under an express trust, and
continued to act in that capacity down to his appointment as
guardian for the Oregon ~hildren; and that at the time of that ap-
pointment, and thereafter, the existence of the German heirs, al-
though known to him, was by him concealed from the court; and
that no proceedings were taken by Sedlack, or by any one else, to
administer the estate of Westenfelder, or to divest himself of the
trust; and that, consequently, his appointment as guardian of the
Oregon children was not only subsequent, but was in subordination,
to the previous trust in favor of the German heirs. There are
several grounds upon which the’ petition is based, but those just
mentioned embody the substantial grounds of such petition.

The defendants had no opportunity to raise the defense of the
statute of limitations except by answer. The facts upon which
they rely do not appear in the complainant’s complaint, and the
defense of the statute could not therefore be raised by demurrer.

In considering the second ground of this motion, I have carefully
re-examined the testimony referred to in support of it, and conclude
that there i8 nothing in the testimony that alters the facts from the
case as presented in the supreme court, and heretofore referred to
in the opinion in this case. It is true that Joseph E. Sedlack was
the agent of Westenfelder at the time of Westenfelder’s death, but .
that death terminated the agency. There is no reason for the as-
sumption that Sedlack continued to act in a trust capacity as a
trustee of the German children. If he knew of the existence of
these children, that fact can make no difference. He does not
seem to have recognized any right or interest in these children. On
the contrary, his appointment was as guardian of the Oregon chil-
dren, and his administration of the estate of Jacob Westenfelder
was as such guardian, and not otherwise. It does not appear that
he was ever appointed administrator of the estate of the deceased,
Westenfelder, or that he in any way recognized, as already stated,
the German children. There is considerable testimony tending to
show that Sedlack knew of the existence of these children in Ger-
many, and the inference is sought to be drawn from the testimony
that he recognized some right in them, from the fact that he is said
to have been present when the existence of these children was dis-
cussed, and on one occasion he inquired of a witness as to the best
means of communicating with these children. Tt does not appear,
however, that he ever did communicate with them in any way. On
the contrary, it does appear that from the date of his appointment,
in June, 1869, up to the time of the final settlement of his trust as
guardian of the Oregon children, he collected the rentals of this
property, applied it to the payment of the expenses of the admin-
istration of the property, and in support of the Oregon childrens
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Frederick Westenfelder, nominally a defendant in this suit, but
whose interests are identical with those of the complainant, and who
testifies in the complainant’s behalf, admits that his mother was
informed of his father’s second marriage by letter received from
Oregon about 1860 or 1861. He also testifies that a man named
Butler visited them at their home in Leopold Haven, and communi-
cated to them the fact of his father’s marriage in Oregon. These
people therefore knew of the precise location of the elder Westen-
felder. Notwithstanding this fact, Frederick left Germany in 1872,
when he was 21 years of age, came to this country, and settled in
St. Louis, where he remained until 1889, a period of 17 years. He
did not find out where his father was, so he testifies, until 1882,
when he was informed of his death by a man named Groner, in an-
swer to some inquiries which he had caused to be made in that
respect. But even then Frederick Westenfelder did not come to
Oregon until after the lapse of 7 years more. Now, during all this
time there was no attempt to assert any right on the part of Fred-
erick Westenfelder, who for 17 years was in the United States, or
on the part of his brother in Germany, who has never been here.
Suppose it is true that the assertion of a right of control over this
property by Sedlack, as the guardian of the Oregon children, would
not preclude the German children from insisting that he was charged
with a trust in their behalf, inasmuch as they, and not the Oregon
children, were the lawful heirs of the deceased, Westenfelder, and
were therefore entitled to inherit his real estate; yet it does not
follow that this fact will prevent the running of the statute of lim-
itations, where no attempt is made fo enforce any such trust, or to
.have one declared, and where the trustee claims to hold by a title
adverse to the heir, to whom the knowledge of such adverse holding
is brought by collateral facts from which such knowledge is implied.
It is not a question of right, interest, or estate, legal or equitable,
in the German children, during the time that Joseph E. Sedlack
was managing the property as guardian of the Oregon children,
but it is a question of the statute of limitations. In whose behalf,
for whose interest, did Sedlack, as a matter of fact, act? It cer-
tainly is not open to question that the remedy to enforce a resulting
or constructive or any kind of trust may be lost by lapse of time,
and by the assertion of interests hostile to the particular trust; and
that is what has happened in this case. As stated in the opinion
of the court, the death of Westenfelder terminated whatever agency
theretofore existed in favor of Sedlack. Thereupon Sedlack ap-
peared in court with a petition to be appointed guardian of the
Oregon children, and in that relafion, and in no other, assumed to
control this property. He might have been charged with a trust
in favor of the German children against his own intention, but this
was not done; and upon the fact of such intention, and of collateral
facts which imply a knowledge of it on the part of the German chil-
dren, depends the running of the statute of limitations, rather than
upon the fact of the right, if right there was. But that the au-
thority exercised by Sedlack was in behalf of the Oregon children
is without question. It is shown unmistakably by the acts of the



WESTENFELDER V. GREEN. ' 895

parties, and by the record of the proceedings had in the probate
court. It is wholly immaterial that Sedlack’s account is in the
form of an administrator’s account, and is entitled “In the Matter
of the Estate of Westenfelder, Deceased,” and that taxes and other
charges were charged therein as against the estate of the deceased,
Westenfelder. The fact, nevertheless, appears that the Oregon
children were treated by Sedlack as the sole beneficiaries of this
estate; and, whatever the form of the account, it was in fact his
account as guardian, and not otherwise. Attached to that account
is his oath, in which he deposes and says that he is guardian herein,
and that the foregoing, his final account with the estate of his said
ward, is a full, true, and accurate account of all the receipts and
disbursements on account of said estate; the estate in question being
treated as the estate of the ward. And the order made therein is
entitled “In the Matter of the Guardianship of Clementine Westen-
felder, a Minor”; and in this order it is recited that Joseph E. Sed-
lack, guardian of the estate of Clementine Westenfelder, appeared,
and fully settled and accounted for the estate of his ward, and that
his settlement was approved, and that he was thereby discharged
from all further liability as such guardian. Following this is a
letter addressed by Joseph E. Sedlack to his ward Clementine
‘Westenfelder, in which he states to her that “now the property is
yours. You have only to settle with your stepmother,” etc., enumer-
ating some charges against the property, in order to entitle her to
come into the full and complete possession and enjoyment of the
same. This evidence is conclusive as to the relation in which Sed-
lack controlled the real estate in question, and shows beyond ques-
tion that he held it as the guardian of the Oregon children. As-
suming that there was a trust, when that trust is repudiated by
clear and unequivocal words or acts of the trustee, with the knowl-
edge of the beneficiary, or facts from which knowledge is implied,
the statute will ran. And, in the absence of a statute of limita-
tions, it has been held that when the trust relation is repudiated,
or time and long acquiescence have obscured the nature and char-
acter of the trust, or the acts of the parties or other circumstances
give rise to presumptions unfavorable to its continuance, in all such
cases a court of equity will refuse relief on the ground of lapse of
time, and its inability to do complete justice. Philippi v. Philippe,
115 U, 8. 157, 5 Sup. Ot. 1181. 'Where a constructive trust is made
out in equity, time protects the trustee, though his purchase would
have been repudiated for fraud. In few cases can a constructive
trust be enforced after 20 years’ peaceable possession by the person
who claims in his own right, but whose acts have made him trustee
by implication. Boone v. Chiles, 10 Pet. 177.

Applying this doctrine to the present case, where the prescribed
limitation is 10 years, and the right of plaintiff is barred by time:
As already stated, upon the death of Westenfelder there was no
presumption that Sedlack was in control of his property as agent.
If he exercised any control over the property thereafter, it neces-
sarily must have been in some other right. What that right was,
was plainly disclosed by his guardianship proceedings. It was
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open to whom it might concern that he was thenceforth acting as
guardian of the two Oregon children, until the majority of one, after
which he acted as guardian of the other until the final settlement
of the estate. He accounted to these children for the rentals of
the property. He did not at any time recognize any right in the
German children, whatever he may have known of their existence.
During all this time and the succeeding years, covering a period of
more than 20 years, the German claimants asserted no right in the
premises. Upon such a case, their claim of title or equities against
the possession so held in the right of others is barred. The petition
for a rehearing is denied.

JACKSON et al. v. DWIGHT et al.
(Circuit Court of Appeals, Fifth Circuit. November 24, 1896.)
No. 532.

FacTonrs AND BROKERS—ACTION FOR CoMMIissioNS—DEFENSES,

Defendants, being wool factors in Texas, had certain wool, belonging to
customers, in their possession, which they were not then authorized either to
buy or consign to others. Without the previous knowledge or consent of the
owners, they took the same as purchasers, at the price which had been fixed
by the owners, which was the full market price, and afterwards paid to them
the full sum due. Defendants took the wool in this manner in order to con-
sign it to plaintiffs as factors, in Connecticut, plaintiffs having knowledge
of the facts, and advising the transaction. The net proceeds of plaintiffs’
sales failed to equal the amounts of their advances, commissions, etc., and
they sued to recover the difference. As one ground of defense, defend-
ants set up that their own purchase of the wool was illegal, both at com-
mon law and under the Texas statute forbidding factors to purchase from
their consignors without written authority (Rev. St. 1893, art. 2432), and that
plaintiffs were in pari delicto, and could not recover. Held, that there was no
room for the application of this doctrine, and plaintiffs were entitled to judg-
ment.

In Error to the Circuit Court of the United States for the West-
ern District of Texas.

During the years 1893, 1894, and 1895, the plaintiffs in error, constituting the
firm of Jackson, Cramer & March, were wool faclors in San Angelo, Tex., and
the defendants in error, who were partners under the firm name of Dwight, Skin-
ner & Co., were wool factors in Hartford, Conn. In May, 1893, H. C. Dwight,
of the firm of defendants in error, visited San Angelo, Tex., as a representative
of his firm, and, while there, had certain negotiatious with plaintiffs in error,
who acted through J. N. P. Cramer, a member of that firm, regarding a large lot
of wools then in the possession of the plaintiffs in error. As a result of this, plain-
tiffs in error shipped a large lot of wool to defendants in error, and drew against
it, and defendants in error handled this wool in the market at Hartford. This
transaction resulted in loss, or, more accurately, the proceeds of the wool were not
as much as the advances made on it and the cost of carriage, insurance, and hand-
ling. The defendants in error.contend that the wools were all consigned to them
for sale on commission, and that they were entitied to all advances and expenses
made on that account, and also to a stipulated commission, and henece that the
plaintiffs in error owe them the difference between the proceeds of the wool and
these items. The plaintiffs in error contend: First. That a portion only of the
wool was consigned, but that a large part thereof was sold by them to defendants
in error at a specified price, in San Angelo; that the prices on these wools were
unpaid except the amount advanced; and that the balance due them was several
thousand dollars. Second. That, if these wools were not purchased by the defend-
ants in error, they guaranticd the specified prices therefor, net at San Angely,



