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In conclusion, I repeat, if the expedition was a military one, as
charged, and the defendant here in Philadelphia provided the means
for its transportation, with knowledge that it was a military ex-
pedition, he is guilty; otherwise, he is not.
He is entitled to the benefit of any reasonable doubt that may exist,

on a careful and impartial examination of the evidence. If your
minds are not fully convinced of his guilt he must be acquitted. On
the other hand, if your minds are so convinced, he must be convicted.
No suggestions of prejudice Ilgainst or sympathy for him can be al-
lowed to influence your verdict. Your duty and the public interests,
as well as the defendant's rights, require that the case shall be decided
exclusively on the testimony you have heard here.
I repeat this case has been tried with a great deal of care, most ably,

as I think, by the counsel on both sides, with such a degree of good
temper as is best calculated to reach a just result; and it is now with
you to determine how it shall be decided. I suppose a citizen is
never called to the discharge of a higher duty than that of assist-
ing in the administration of justice as a juror. To listen to any-
thing else than the evidence heard from the witness stand, the argu-
ments of counsel and the charge of the court would be to fail in dis-
charging this important duty, and to show yourselves unworthy of
the confidence reposed in you. I want you to be thoroughly im-
pressed with the importance of the case and the importance of de-
ciding it according to the evidence. All parties must be satisfied
with such a result.

ALLINGTON & CURTIS J.IANUF'G co. et al. v. BOOTH.
(Circuit Court of Appeals, Second Circuit. February 23, 1897.)

1. PATENT INFRIXGEMENT SUITS-PHELlMIlURY INJUNCTIONS-WHEN GRANTED.
That defendant is merely a user of a patented machine, or that complain-

ants grant no licenses, but manufacture and sell the machines themselves, is
no ground for refusing a preliminary injunction against a willful infringer,
where the validity of the patent has .been previously adjudk-ated. Under such
circumstances, it d<X!s not lie with the infringer to say that the patent owner
will be fully compensated by a money recovery.

2. SAM!!.
Whenever it is manifest that, on the case made, an injunction will be grant-

ed at final hearing, one should be granted preliminarily, in the absence of facts
presenting special equities to induce the court, in the exercise of its discretion,
to withhold it.

Appeal from the Circuit Oourt of the United States for the Dis-
trict of Vermont.
This was a suit in equity by the Allington & Curtis Manufacturing

Company and the Knickerbocker Company against J. R. Booth for
alleged infringement of certain patents for improvements in dust
collectors. The circuit court granted a preliminary injunction (72
Fed. 772), and the defendant has appealed.
George B. Parkinson, for appellant.
Albert H. Walker and Charles K. Offield, for appellees.
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.
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WALLAOE, Oircuit Judge. This is an appeal from an order
restraining the defendant pendente lite from infringing the patents
upon which the suit is founded. The patents are for improvements
in dust-collecting machines, and their validity had been adjudicated
nearly two years prior to the commencement of the present suit.
Knickerbocker 00. v. Rogers, 61 Fed. 297. The complainants do not
grant licenses, but manufacture and sell the machines. The defend-
ant was a conspicuous infringer, though only a user of the patented
machine. Before the present suit was brought, he had been noti-
fied of the complainants' rights, but had refused to recognize them,
and invited complainants to bring suit against him upon the pat·
ents. He had bought his machine from a mercantile firm of Hart·
ford, Oonn., which firm had bought it and others from an Ohio corpo-
ration engaged in manufacturing the machines. Suits for infringe-
ment of the patents had been brought by the complainants, and were
pending against the Ohio corporation and the Hartford firm, when
the present suit was commenced. No question was raised by the
defendant as to the title of the complainants to the patents in suit,
or as to the validity or the infringement of the patents. He insisted,
and now insists, that the complainants were not entitled to an injunc-
tion because they would not suffer irreparable injury if it were de-
nied, but would be completely recompensed by a recovery of damages
and profits. .
The rules which control applications for preliminary injunctions

in patent causes are so well settled and familiar that it would seem
to be quite useless to recapitulate them, much less to cite from text
writers or judicial utterances in exposition of them. Weare aware
of none which disentitle a complainant to the remedy of a prelim-
inary injunction against the infringement of his patent by a defend-
ant who is a user of the infringing article when the facts are such
that he would be entitled to it if the defendant were a manufacturer
or a seller. Whenever it is manifest to the court that, upon the
case made, an injunction will be granted at final hearing to the com-
plainant, one should be awarded to him preliminarily, in the absence
of facts presenting special equitable considerations to induce the
court, in the exercise of judicial discretion, to withhold it. Under
such circumstances there is no reason why the complainant should
not have his remedy immediately. Why should a court of equity
permit a wrong, indisputable and wanton, to go unredressed longer
than necessary? The object of a preliminary injunction is to pre-
serve property rights pending the final determination of the suit.
The principle upon which all injunctions are granted in patent

causes, preliminary and final, is that an action at law does not give a
complete remedy to the complainant whose property is invaded. The
infringement of a patent is a constantly recurring grievance, which
cannot be adequately prevented but by an injunction. ''It is quite
plain that, if no other remedy could be given in cases of patents and
copyrights than an action at law for damages, the inventor or au-
thor might be ruined by the necessity of perpetual litigation without
ever being able to have a final establishment of his rights." Story,



880 78 FEDERAL REPORTER.

Eq. Jur. § 931. A decree for damages and profits in an equity cause
would fall short of adequate redress to the patentee. He is entitled
to an injunction as well as to an accounting of damages and profits.
Indeed, the accounting is but incidental to the relief by injunction,
and it is the right to this relief which alone gives a court of equity
jurisdiction. "A recovery does not vest the infringer with the right
to continue the use, as the consequence of it may be an injunction
restraining the defendant from the further use of it." Suffolk Co.
v. Hayden, 3 Wall. 815, 320. In Penn v. Bibby, L. R. 3 Eq. 308, a
suit upon a patent against a defendant who was merely a user, the
vice chancellor, in awarding an injunction and an account, said:
"I cannot in the decree do less than give the plaintiff his full right,
and I cannot bargain for him what he may choose or may not choose
to do." It does not lie with the infringer to say that the owner of
the patent will be fully compensated by a money recorvery, and ought
to be satisfied thereby. It is for the latter to say whether he pre-
fers an injunction, or a money recovery, or both; and, at hil!J option,
he is at liberty, at final hearing, to waive an account, and insist upon
his injunction.
We conclude that there was nothing in the circumstance that

the defendant was merely a user of the patented invention, or that
the complainants derived their profit exclusively from the manufac-
ture and sale of the patented machines, to warrant the court in refus·
ing the injunction. Weare also of the opinion that the facts in the
case do not disclose any equities upon the part of the defendant, or
any oppressive conduct by the complainants, which should have in·
duced the court below to withhold the injunction.
The order is affirmed, with costs.
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FARMERS' LOAN & TRUST CO. v. IOWA WATER CO. et aJ. (OTTUMWA.
NAT. BANK et al., Interveners).

(Circuit Oourt, S. D. Iowa, E. D. February 1, 1897.)

No. 195.

1. MORTGAGE: BO)qDS-PRIOR LIEN
The I. Co. Issued a number of bonds, secured by a mortgage, under the terms

of which the coupons of the bonds were a lien prior to the principal. A few
days before the maturity of one set of coupons, the I. Co. remitted to the trust
company, at whose office they were made payable, a sum less than the whole
amount of maturing coupons. On the day the coupons matured, one V., who
was under no legal obligation to do so, but who wished to prevent a public de-
fault on the bonds, agreed with the trust company that it should buy, for his ac-
count, any coupons presented which it httd no funds to pay. Accordingly, the
trust company turned over to V. 93 coupons, and received from him the money
for them. ';rhere was no notice, actual or constructive, to the bondholders, of
these transactions, but they simply presented for collection their coupons at the
place where they were to be paid upon presentation -and cancellation. and the
coupons were 'apparently paid. 'l'he 93 couponfl received by V. were trans·
ferred by him, for value, to a corporation of which he was a director, which
afterwards, in a foreclosure suit commenced some time later against the I. Co..
prellented the coupons, and cIaimed a preference for them. Held, that, as
against the bondholders, neither V. nor his transferee could be held to be pur-
chasers of the coupons, or entitled to a preference over the bonds, but th..
coupons must be treated as paid.

a CORPORATIONR-RESOL\;TIO)q FOR ISSUASCE OF BoxlJS.
It seems that a resolution of the directors and stockholders of a corporation,

providing for the making of a mortgage to secure an issue of bonds, which
should contain such terms and conditions as are generally contained in like
instruments, authorizes the making of a mortgage containing a provision for
the falling due of the principal of the bonds upon a default in interest.

8. MORTGAGE FORECl,OSURES-REDEMPTJON-QUASI PUBLIC COI\P{)!UTIONS.
Section 8321 of the Code of Iowa, relating to the redemption of property sold

under a decree for the foreclosure of a mortgage, does not apply to the prop-
erty necessary to the exercise of the franchises of a quasi public corporation,
such as a company formed for supplying a town with water, but the mortgaged
property and franchises of such a corporation should be sold as an entirety.
and without redemption. Hammock v. Trust Co., 105 U. S. 77, followed.

On Exceptions to Report of Special Master.
The Iowa Water <)ompany (hereinafter spoken of as the "Water Company"),

a corporation organized under the laws of the state of Iowa, upon April 15, 1887,
executed its bonds, secured by trust deed wherein complainant, a corporation or-
ganized under the laws of the state of New York, is named as trustee, to the face
value of $400,000. The property described in the trust deed included the fran-
chises, rights (real and personal), and all other property at the date of said deed
owned by said water company, as well as that which should be thereafter acquired
and owned by it. The description, as given in the trust deed, Is specific and
lengthy, and is accepted by all parties hereto as sufficient. The New England
Waterworks Company (hereinafter spoken of as the "Waterworks Company")
claimed, by. its petition of intervention, to be entitled to payment with preferences
on account of certain coupons held by it, while C. H. Venner, in his petition of
intervention, claimed to be entitled to have the mortgaged plant sold, subject to
redemption, etc., so that he may redeem as holder of a judgment by him recov-
ered against said water company. Hon. ·W. I. Babb was appointed special mas-
ter, and, after an extended hearing, has filed his report. The waterworks com-
pany and Venner have filed their several exceptions, and the present hearing is on
8uchexceptions.
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