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account of the $100,000 seems equally plain, for that company nf\ver
had anything to do with that money. So the bill must be dismissed
as to that defendant. This obviates the question of duplicity, which
has been set up on account of these two forms of relief prayed.
If the defendant Clark had assumed enforcement of his judgment

beyond what was justly due upon it, he might have made himself
liable for any excess so obtained, but he did not. He promptly, on
discovering the error, remitted the excess; and the amount real-
ized was so much less than the true amount that the error never
has made or could make any difference to anyone. He was an
active and controlling director, and also a creditor with a just debt.
The assets of the corporation should, and on proper proceedings
would, be applied equitably, which would be ratably, upon the cor·
porate debts. He did no more than any creditor might do, and
got no more than any creditor standing out of any trust relation
might have. But, as a director, he ought not to have any prefer-
ence over any other creditor, and, if he should divide ratably with
the plaintiff, he would not have. The $100,000 so divided would
seem to give the plaintiff $1,901, and leave him $98,099. The plain-
tiff should accordingly have a decree for that sum, but-it is so
small a part of what he has claimed-without costs.
Let a decree be entered dismissing the bill as to the Oarrabelle

Railroad Company, with costs; as to the Augusta Railroad Company,
without costs; and against defendant Clark for $1,901, without
costs.

BOGARDUS v. GRACE et al.

(Circuit Court, S. D. New York. February 22, 1897.)

CONTRAOTB-oRESCISSIO:<-SALE OF CLAIM AGAINST GOVERNMENT.
Plaintill had an undisputed claim of $96,030 against the government of

Peru, which he assigned for collection to defendants, who had accounts with
that government. The claim was acknowledged by Peru as due to defend-
ants, and was then charged to that government on defendants' books. which
showed at the time a balance due to it from defendants of $46,557.75. Sub-
sequently, plaintiff, in ignorance of this state of the accounts, sold his claim
to defendants for half its face value, of which he received $24,007.50 in cash,
the balance to be paid on collection of the claim. After the entry of the
amount of plaintiff's claim in defendants' account with the Peruvian govern-
ment, other entries were made therein, varying the balances, but the items
then sULnding remained in the nccount, and no arrnngement wns shown for
keeping them alive distinct from the general account. Held, that by charging
the claim against the credit to the Peruvian government the latter was in
legal effect paid by the mutual extinguishment of the credit and of so much of
the claim, and under these circumstances the sale of the claim was not bind-
ing upon the plaintiff, but .he was entitled to be paid the amount so collected,
less the already paid him in cash.

J. Hampden D(mgherty, for plaintiff.
Frederick R. Ooudert, for defendants.

WHEELER, District Judge. 'l'he plaintiff appears to have had
an undisputed claim of £19,800 sterling, equal to $96,030, against the
government of Peru. The defenda.nts were partners doing business
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and having accounts with that government under the name of W. R.
Grace & 00. The defendants, with others, were partners, also doing
business and having accounts with that government, under the name
of Grace Bros. & Co. The plaintiff transferred his claim for collec-
tion to W. R. Grace & Co., which was acknowledged by decree of the
government to be directly due to them, and on April 9, 1893, was
so entered upon their books as a charge against that government for
that amount, and credited to the plaintiff by the name of Walter as
a suspended account. As this account then stood there was, be-
fore these entries, a balance due to that government from W. R.
Grace & Co. of $46,557.75, and after them a balance due from that
government to W. R. Grace & Co. of $49,772.25. In 1886 the plain-
tiff, in ignorance of the state of these accounts, and supposing that
nothing had been realized by the defendants from his account, sold
it to them for one-half of its original amount, $48,015, one-half of
which-$24,007.50-was to be and was then paid, and the other halt
of which, of the same amount, was to be paid when the claim should
be collected, none of which has ever been paid. The bill, after al-
leging these with other things, in substance prays that the contract
of sale of the claim be decreed to be void; that the credit to the
Peruvian government, against which the claim was charged, less the
amount paid to the plaintiff, be decreed to the plaintiff. In the
aB.swer-
"These defendants admit that in the year 1883, and long prior thereto, anti

prior to the fall of 1882, when the order or decree of the republic of Peru recog-
nizing the claim of the complainant was delivered to these defendants, and prior
to the date of said decree, to wit, the 30th day of November, 1880, these defend,
ants had in their possession, under their control, sums exceeding the sum of
$49,750, or thereabouts, belonging to said republic of Peru, being the net proceeds
of nitrate sold by these defendants for account of said republic, and that they
had said sum in their possession and under their control, and credited in the
books of their firm at the city of New York, and the government of Peru, at
the time aforesaid order or decree was delivered to them by the complainant;
and they further aver that at the time there were large sums due them by the
government of Peru, through their branch house at Lima, which sums were not
yet entered on the books of the firm at New York. They further aver that on
or about the {fth day of April, 1883, at or about which time the complainant
caused to be perfected the order or decree mentioned by the addi-
tion of certain formalities which had theretofore been wanting, these defendants
at once opened in their books of account a suspense account under the title of
'Suspense Account Walter,' -'Valter' tIeing a cable name used by the complainant,
to which account they credited the entire amount of the claims of the complain-
ant, to wit, $96,030.00, and debited that amount to the account of the govern-
ment of Peru. They deny that they ever placed to the credit of such suspense
account the sum of $49,750 in the bill of complaint alleged."

'rhe answer was traversed, and proofs have been taken, the de-
fendant Flint having been improved as a witness by the plaintiff,
and the defendants Grace not having testified at all. The principal
question in the case is as to the effect of what had been done towards
collecting this claim b;y the defendants up to the time when it
was bought by them of the plaintiff. That neither the figures of
$46,557.75 nor $.<19,772.25 or thereabouts were ever entered on the
books of the defendants as received from or charged to the Peruvian
government on account of this claim is quite clear; but that the first
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of these sums, standing on the books as a credit to that government,
was met by. charging to that government the amount of this claim,
is equally clear. The oooks seem to have so stood for about three
years, and, although they have been changed since by adding other
items coming from Grace Bros. & Co. varying the balances, these
items appear to have stood there in the same places till now. They
would be merged in the general balances f()ll()wing and extinguished
unless there was some arrangement with the government for keep-
ing them alive. Nothing of that kind is shown. The allegation in
the answer that the plaintiff's claim has not been paid to them is
understood to mean that, considering the items brought in from
other sources, there has always been a balance their due. So much of
the credit to the government as was met by the charge of this claim,
which was all then directly due to the defendants, was in legal ef·
feet paid by the mutual extinguishment of the credit and of so much
of the claim. The sale of the claim under these circumstances
would not be binding upon the plaintiff. The defendants have of-
fered to reassign the claim upon repayment to them of what they
have paid the plaintiff for it. But they have not offered him what
they have extinguished of it, nor can they, without the agreement
of the government of Peru, restore it as it was. With the sale out of
the way, the parties must stand upon the arrangement as it was
before. The plaintiff would be entitled to what was collected, $46,·
557.75, less the commission, understood to have been 10 per cent..
$4,655.77, and what was paid over to him, understood to have been
$24,007.50. The balance is $17,894.48. Decree for plaintiff for $11,·
894.48.

SOUTHERN BELL TELEPHONE & TELEGRAPH CO. v. CITY OF RIOB-
MOND.

(Circuit Court, E. D. Virginia. February 24, 1891.)

L TSLEGRAPHS AND TELEPHONES-POST ROADS-AoT JULT l!4, 1866-RIGHTS IN STREETS.
A corporation chartered as a telephone and telegraph company, and which

maintains a telephone system through which, under contracts with its sub·
scribers and with a company maintaining a telegraph system, its subscribers
are connected with and transmit messages to the telegraph ·company, to be
lent to points in other states and foreign countries, is entitled to the rights
given by the act of congress of July 24, 1866, to aid in the construction of
telegraph lines, and, on complying with the act, has the privilege of running
Its lines over llnd through the streets of a city, which are post roads of the
United States, and such city .has no right to prevent it from so doing, though
It must pay its due proportion of taxes, and submit to the ordinary reason-
able regulations of the state and city.

I. SAME-MUNICIPAL ORDINANCES.
The rights and privileges given by the act ot congress of July 24, 1866,

to aid in the construction of telegraph lines, were conferred both on compa-
nies then existing and on those thereafter organized; and, upon the accept-
ance by any company of the terms of the act, the conditions of any municipal
ordinance under which it had previously been operating, so far ali inconsilltent:
with the act, are abrogated.

Stiles & HolIaday and Hill Carter, for complainant.
a V. Meredith, for defendant.


