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attempt to discover whether he could safely cross. According to
his own testimony, at that time it was unavailing for him to look,
because the SllOW did not permit him to see. If he had looked and
listened again, stopping or not, when nearer the crossing, in all
probability he could have seen the approaching train. If this is
so, his omission to look again was negligence. The law imposed
upon him the obligation of both l()oking and listening, and required
him to avail himself of all his faculties for self-protection. The
rule of the adjudged cases is almost universally expressed in the
proposition that a person about to cross a railroad track, whether
upon a public highway or elsewhere, is bound "to listen and to
look." As expressed by this court in Railroad Co. v. Blessing's
Adm'r, 35 U. S. App. 20$, 14 C. C. A. 396, and 67 Fed. 280, the rule is
that a person "who is about to cross a railroad track is bound to
listen and look in order to avoid danger; and if he fails to do so,
or if, doing so, and seeing the danger, he persists in the attempt.
he is guilty of negligence that will defeat any recovery if he is
injured." He does not relieve himself from the imputation of neg-
ligence by looking when he cannot see, and omitting to look again
when he could see, and avoid danger. In his instructions the trial
judge did not give the jury any definition of contributory negli-
gence beyond the statement that it consisted in the omission to use
the care of a prudent man. We think the defendant was entitled
to the benefit of a specific instruction defining the rule of con-
tributory negligence applicable to the case of a person about to
cross a railway track. In view of the instructions given and those
which were refused, the jury were at liberty to adopt their own
standard of prudent conduct, and accept one less rigorous than that
adopted by the courts. The first of the requests refused presented
the general rule which should have been given to the jury for a
guide. The second presented a rule specifically applicable to a
state of facts which they would have been warranted in finding
established by the evidence.
For these reasons we think the judgment should be reversed, and

it is ordered accordingly.

MEYDENBAUER v. STEVENS et al.
(District Court, D. Alaska. February 13, 1897.)

No. 545.
1. MINERAL LAWS OF THE U:-lITED STATES IN ALASKA.

Act Cong. May 17, 1884, providing a civil government for Alaska (23 Stat.
24, Supp. Rev. St. p. 433), extends the mineral laws of the United States to
s'aid territory.

2. SAME-LODE CLAIMS-DIME:-lSIOK AND FORM.
Under the federal statute a lode claiIn cannot exceed 1,500 feet in length

by 600 feet in width, and should be in the form of a parallelogram having'its
side lines equidistant from the center of the lode with end lines parallel to
each other.

a. SAME-LODE DEFI"ED.
A lode is a zone, belt, or body of quartz or other rock lodged in the earth's

crust, and pr(,senting two essential and inherent characteristics, viz.: (1) It
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must be held "in place" within or by the adjoining country rock; and (2) it
must be impregnated with some of the minerals or valuable deposits men-
tioned in the statute.

4. SAME-DISCOvlmy.
The finding of such a belt, zone, or body is a discovery, within the meaning

of the statute, and will authorize the location of a lode claim.
5. SAME-LoCATION-REQUIHEMENTR OF TBE STATUTE.

In locating a lode claim all that the statute requires is that the location
shall be distinctly marked on the ground so that its boundaries can be readily
traced.

6. SAME-Ql1ESTJON OF FACT.
Whether any markings have been made, and whether they are such that the

boundaries of the location can be readily traced, are questions of fact.
7. SAM·E-LoCAL NOTICE.

Local rules and regulations of miners, although recognized by the statute,
are not subjects of judicial notice, but must be presented with the evidence
in the case.

8. SAME-RECOHD OF LOCATJOX.
The statute does not require any record of location, but when one is made

it prescribes what the same shall contain, viz. the name of tlle locator, the
date of location, and such a description of the claim by proper references as
will identify the claim.

\). SAME-PURPOSE OF RECORD.
The principal object of the record of the location is the identification of the

elaim; and if, considering everything it contains,-the name of the locator,
the date of the location, and the description by reference to some natural ob-
ject or permanent Dlonument,-the claim can be identified, the record is suffi-
cient.

10. SAME-NOTICE OF LOCATION.
No notice of location is required by the statute, but when the same is posted

on the ground it may be considered as a marking to aid in tracing the bounda-
ries of the location.

11. SAME-RECORD AS NOTICE.
When a notice of location contains a description of the claim, and is record-

ed, it operates as constructive notice that the locator claims the ground de-
scribed.

12. SAME.
The description of the location as shown by the record ordinarily will bind

the locator as to the locus of the claim.
13. SAME-MONUMENTS CONTROL DISTAXCES AND COURSES.

But where the distances and courses set out in the description as recorded
vary from the monuments or markings made on the ground, the latter prevail,
and will determine the locus of the claim.

14. SAME-TITLE OF 'rRE UNITED STATES NOT TO BE CoNSIDERED-REV. ST. U. S. § 910.
By this section no possessory action shall be affected by the paramount title

of the United States, but each case must be adjudged by the law of posses-
sion.

15. SAME-PRIOR LOCATION.
The effect of a valid location is to segregate from the public lands the ground

located, and the prior location gives the prior and better right.
16. SAME-RIGlI'r'S OF LOCATOR.

A valid location vests in the locator the exclullive right of possession and
enjoyment of the ground located, together with all lodes thereiu.

17. SAME-EJECTMENT-MERE INTRUDER.
The maxim that the plaintiff must recover on the strength of his own title

does not apply in the case of a naked trespasser or intruder, although the
party in. possession may have a defective location. In such case the latter's
possession alone is sufficient to maintain ejectment.

This was an action in ejectment to recover a portion of a lode min-
ing claim.
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Burton E. Bennett, for plaintiff.
H. Stevens, for defendants.

DELANEY, District Judge (charging jury). This is an action
commonly known in the law as "ejectment." The plaintiff brings
the action for the purpose of recovedng possession of a certain piece
or parcel of land which he claims, and which is a part of a lode
mining claim. He has introduced testimony that defendants havp
ousted him therefrom, and asks judgment restoring the ground to
himself, It is the contention of the defendants that they are not
on the plaintiff's land; but that the ground, when they took pos-
session of it, was open and unoccupied public land, and that as
such they had the right to take possession. Both parties claim
possessory rights under the rules of law governing what are termed
"mining claims." One of these claims is known as the "P. L," title
to which is asserted by the plaintiff, and which, as he contends, is
overlapped by two claims owned, as they contend, by the defend-
ants, which claims are known as the "Golden Eagle" and the "Sky
Pilot." A proper determination of the differences between these
parties necessarily leads us to an investigation of the mining laws
relating to the mineral lands of Alaska.
On the 10th day of May, 1872, congress passed an act opening all

lands containing mineral deposits, belonging to the United States,
to location, occupation, and purchase by citizens of the United
States, and those who have declared their intentions to become
such. By the act of May 17, 1884 (23 Stat. 24, Supp. Rev. St. p.
433), whereby a civil government was established for Alaska, com-
monly known here as the "Organic Act," the provisions of the min-
eral laws of the United States were extended to Alaska. Conse-
quently the acts of congress, relating to the location and possession
of mining claims, are the law of this territory on that subject. The
act of 1872 (Rev. St. U. S. § 2319) is in part as follows:
"All valuable mineral deposits in lands belonging to the United States, both.

surveyed and un-surveyed, are hereby declared to be free and open to explora-
tion and purchase by citizens of the United States and those who have declared
their intention to become such, under regulations prescribed by law, and accord-
ing to the local customs and rules of miners in the several mining districts, so
far as the same are applicable and not inconsistent with the laws of the United
States.
"Sec. 2320. Mining claims upon veins or lodes of quartz or other rock in place

bearing gold, silver, cinnabar, lead, tin, copper, or other valuable deposits here-
tofore located, shall be governed as to length along the vein or lode by the cus-
toms, ngulations, and laws in force at the date of their location. A mining claim
located after the 10 day of May, 1872, whether located by one or more per-
sons, may equal but shall not exceed, one thousand five hundred feet in length
along the vein or lode; but no location of a mining claim shall be made until
the discovery of the vein or lode within the limits of the claim located. No
claim shall extend more than three hundred feet on each side of the middle of
the vein at the surface. * * * The end-lines of each claim shall be parallel to
each other."
"Sec. 2324. 'fhe miners of each mining-district may make regulations not in

conflict with the laws of the United States, or with the laws of the state or ter-
ritory in which the district is situated. governing the location, manner of record-
ing, amount of work necessary to hold possession of a mining-claim, subjed
to the following requirements: The loeation must be distinctly marked on the
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ground so that its boundaries can be readily traced. A.ll records of mining-
claims hereafter made sball contain the name or names of the locators. the date
of location, and such a description of the claim or claims located by reference to
some natural object or permanent monument as will identify the claim. " " *"

This statute may be properly explained to you, as it is the prov-
ince of the court to interpret and expound the law, while it is your
duty to decide the questions of fact. It is evident from the language
of the statute that this act contemplates that the claim shall be in
the form of a parallelogram, having its side lines equidistant, and not
exceeding 300 feet, from the center of the lode as it outcrops on the
surface; and not exceeding 1,500 feet in length, and with the end
lines parallel to each other. A claim of these dimensions and hav-
ing this form will meet the requirements of the statute. In regard
to the term "lode" or "vein," I may say that these words have been
given a great many definitions by the courts; but perhaps among
them all there is none entitled to greater weight than the one given
by Mr. Justice Field, of the supreme court of the United States, who,
in consequence of his long experience and eminent services on the
bench, now covering a period of over 40 years, including his serv-
ice in the courts of California and the supreme court of the United
States, is considered by both bench and bar a very high authority.
In Eureka Consol. Min. Co. v. Richmond Min. Co., 4 Sawy. 302, Fed.
Cas. No. 4,548, Judge Field, in delivering the opinion of the court,
discussed the question as to what constituted a lode at great length.
and came to the conclusion:
"That the term, as used in the acts of' congress, is applicable to any zone or

belt of mineralized rock lying within boundaries clearly separating it from the
neighboring rock. It includes * * * all deposits of mineral matter found
through a mineralized zone or belt coming from the same source, impressed with
the same forms, and appearing to have been created by the same processes,"

This definition has been approved and followed in a large num-
ber of cases. The supreme court of the United States, in Mining
Co. v. Cheesman, 116 U. S. 53;6, 6 Sup. Ct. 484, after citing this
definition with approval, also defines a lode as follows:
"A. body of mineral or mineral-bearing rock in the general mass of the moun-

tain, so far as it may continue unbroken and without interruption, may be re-
garded as a lode. * * * With well-defined boundaries, very sliglil evidence of
ore within such boundaries will prove the existence of a lode,"

In addition to these definitions, I will direct your attention to two
characteristics mentioned in the statute, which are essential to and
inherent in the formation of a lode. You will observe that the stat-
ute uses the language "quartz or other rock in place." By the
phrase "in place" congress evidently intended to make a distinction
between rock or quartz held in place by the adjoining country rock
and bunches or blotches of quartz or rock simply lying or resting
upon the earth's surface without any walls, and also pieces or bowl-
ders detached from the earth's crust, commonly called "float." and
usually found in the mountain gulches and along the beds of streams
in a mineral country. The quartz or rock designated as "in place"
must be suspended between, or lie within, or be inclosed by walls
of rock constituting the general mass of the earth's crust in the
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immediate vicinity of the zone or belt. "The zone may be very thin,
and it may be many feet in thickness, or thin in places,-almost or
quite 'pinching out,' as miners term it,-and in other places widen-
ing out into extensive bodies of ore." Uniformity of structure in
the formation of the zone is not required, as it may narrow down
until very thin, and then suddenly expand or swell out, and as
suddenly contract, forming what miners sometimes call "kidneys";
but if it be held in place as I have described, and continuous in its
formation between the country rock, it possesses one of the char-
acteristics necessary to constitute a lode. The other necessary char-
acteristic is that the belt or zone must bear some of the minerals
or valuable deposits mentioned in thiB statute. A body of quartz
or other rock in place might have the most clearly-defined walls, be
of very great width, continue in its strike for a long distance, and
go down to very great depth through the earth's crust, but, if to-
tally barren of minerals, it would not be a lode. It is not neces-
sary, however, that the minerals or valuable deposits shall be
evenly distributed throughout the zone or belt. It may carry pay
streaks near either side or in the center of the lode. In places the
zone may be nearly barren of mineral, and in others disclose pockets
immensely rich in the precious metals. Areas of the lode may carry
ore of a very low grade, while others contain bands or shoots heavily
impregnated with mineral. It is sufficient if the zone or belt, as a
whole, bears any of the valuable deposits mentioned in the statute.
'Whenever the two conditions I have mentioned are found together,-
that is, (1) quartz or rock held in place by the adjacent country rock,
and (2) the presence therein of gold, silver, cinnabar, lead, tin, copper,
or other valuable deposits,-there is a lode. The finding upon the
public lands of the United States of such a belt or zone as I have de-
scribed is a discovery, within the meaning of this statute, and will
authorize the location of a lode claim.
Your attention is now invited to the language of the statute con-

cerning the location, which is as follows: "The location must be
distinctly marked on the ground so that its boundaries can be read-
ily traced." This is all the statute requires. The law does not
state how the markings shall be made, the kind of markings, or in
what particular place or places on the claim they shall be made.
Stakes 01' posts, or piles of stone and'bowlders, are markings; blaz-
ing trees along the boundaries of the claim, or at the corners there-
of, is a marking; cutting away undergrowth, or making a trail
through the timber along the sides or ends of the claim,putting
up a stake at the point of discovery, blazing stumps, or posting a
notice on the ground, placing such notice in a tin can and attach-
ing it to a stake, fastening such notice to a tree, or placing it in
a box or frame,-such as has been offered in evidence here,-are all
markings. I may say here that we are trying this case exclusively
within thelaws of the United States, and, while the local rules and
regulations of miners are recognized by the statute, on the trial of
caUSeS in court, unless they are produced and admitted in evidence,
they cannot be considered. In other words, courts do not take ju-
dicial notice of the local rules and regulations of mining districts
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or camps, and therefore in this case we are only to consider the pro-
visions of the federal statute, as no local rules are before the court.
In considering the question of location, the court cautions you

not to confound the location with the record of location, as has
sometimes been done in the courts. The statute does not require any
record of a location; but when a record is made the law provides
that it shall contain the name or names of the locators, the date of
the location, and such a description of the claim or claims located by
reference to some natural object or permanent monument as will
identify the claim. As the records of the conflicting claims in this
case have been introduced in evidence, it is proper for me to instruct
you upon the subject of records of mining claims. The substance of
the statute upon this subject is that the record must contain (1)
the name of the locator; (2) the date of the location; (3) a description
of the claim, and such description must refer to some natural object
or permanent monument such as will identify the claim. A moun-
tain, a hill, a ridge, or hog's back, a butte, a canon, a gulch, a ravine,
a stream, a waterfall, a cascade, a lake, an inlet, bay, or arm of the
sea, is a natural object; and stakes, posts, monuments of stones or
bowlders, shafts, drifts, tunnels, open cuts, and well-known adjoin-
ing claims, especially if patented, are all permanent monnments.
The chief purpose of the record is to identify the claim, and a ref-
erence in the record of the location of a mining claim to any nat-
ural objects or permanent monuments, like those I have enumer-
ated, is sufficient, if such reference will identify the claim. Regard-
ing notices of location, you are instructed that the law does not
require that such a notice shall be either posted on the ground or
recorded. Such a notice, however, is one kind of a marking when
posted on the ground; and, when containing a description of the
ground located, and placed upon the record, becomes constructive
notice to the world that the locator claims the ground described in
the record. The description of the location as appears from the rec-
ord is also binding on the locator with this exception: If the calls
as to distances and courses set out in the description vary from the
markings actually made on the ground, the latter are to prevail,
as it is the markings on the ground which establish the boundaries
of the claim in contemplation Of the statute. To illustrate: If the
miner, in describing his claim in his notice as recorded, should call
for 1,500 feet E. S. E., and it should subsequently appear from
posts or monuments or other markings on the ground that the dis-
tance was 1,400 feet, and the course S. E., the monuments or mark-
ings would control the location of the claim as against the descrip-
tion in the notice and record. Therefore, while you have the right
to take into consideration notices of location actually posted on
the ground as being one kind of a marking, and have also, for the
purpose of identifying the claims or either of them, the right to
consider the record of such notices, and the descriptions therein set
forth, still, if you ar'esatisfied from the evidence that the distances
and courses set out in the description, as shown by the record, do
not correspond with the markings made on the ground, then the
latter must prevail, and will determine the locus in quo of the loca-
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tion, regardless of any description appearing from the record. The
controlling act in making the location is the marking on the ground
so that the boundaries of the location can be readily traced.
You will also understand, gentlemen, that the rules of law I

give you apply to both sides of this case,-to the claim known as
the "P. I." as well as to the conflicting claims known as the "Golden
Eagle" and the "Sky Pilot." What has been done as to locating
these claims and recording the locations thereof, and whether there
is a vein or lode within their respective boundaries, are questions
of fact for you to determine from the evidence, under the definitions
and instructions I have given you. Having disposed of these ques-
tions, it will become necessary for you to determine another ques-
tion of fact, and apply to that question another rule of law to which
I will now call your attention.
Section 910, Rev. St. U. 8., provides that no possessory action be-

tween parties in any court of the United States for the recovery
of any mining title, or for damages to any such title, shall be af·
fected by the fact that the paramount title to the land in which
such mines lie is in the United States; but each case shall be ad-
judged by the law of possession. The cause now on trial is a pos-
sessory action, within the purview of this statute. The effect of
the statute is to leave the United States entirely out of consider-
action in actions of this kind. The position of the government is
(me of neutrality, and neither party can take advantage of the para·
mount title of the United States, either to sustain his own title or
defeat that of his adversary. The law of possession mentioned in
this section is that the prior location and occupation carry with them
the prior and better right. The effect of a valid location of a min·
ing claim within the instructions I have given you is to segregate
or cut ont the ground located from the public lands; and until the
locator either abandons his claim, or forfeits it by nonperformance
of the annual assessment work, the same ground cannot be located
or possessed by another person. The statute (section 2322) pro-
vides that the locator shall have the exclusive right of possession
and enjoyment of all the surface ground included within the lines
of his location, as well as of all veins, lodes, and ledges properly be-
longing to the claim; hence he who holds the prior valid location
is entitled to the ground comprising his claim against all the world.
excepting only the United States. Therefore, gentlemen, if you find
from the evidence that the plaintiff, after discovering such a lode
or vein as I have defined to you, did, on or about the 26th day of
September, 1895, and prior to an.y location or possession of the de-
fendants, and, finding the ground unoccupied and unpossessed pub-
lic land, make a location, in accordance with the rules of law I have
given you, of the lode claim known as the "P. I.," then he is enti-
tled to hold his claim, and to recover the ground in dispute. On the
other hand, if you find from the evidence that the defendants, on
or about the 21st day of September, 1896, made a valid location,
according to the instructions I have given you, of the claims the
"Golden Eagle" and the "Sky Pilot," and that the ground so lo-
cated had not been previously located and possessed by plaintiff, but



794 78 FEDERAL REPORTER.

was open and unoccupied public land, then the defendants are en-
titled to hold their two claims, including the ground in dispute.
Counsel for the plaintiff has requested 'me to give you another

proposition of law with reference to possessory rights of minin?;
claimants, and I will give it to you in substance as he has sub-
mitted it. When a person in actual and bona fide possession of a
piece of government land is ous,ted or ejected fherefrom by one who,
without any color of right or title, and acting as a naked intruder
or trespasser, enters thereon, and ejects the first occupant, the lat·
tel' has the right to recover possession, regardless of any defeets
in his title. If you find from the evidence that the plaintiff was
in the actual possession of the ground in dispute, and that the de·
fendants, without color of right or title but as mere intruders or
trespassers, ousted the plaintiff therefrom, the latter is entitled to
your verdict, although his location may have been defective. If,
however, the land was unoccupied public land, the defendants had
the right to enter and take possession. The theory of the rule is
that the wrongdoer cannot attack the title of his adversary, and
thereby sustain his own wrongdoing. This doctrine is laid down
by the supreme court of the United States in a very recent case
(Haws v. Mining Co., 160 U. S. 316, 317, 16 Sup. Ct. 287, 288) in
the following language:
"The elementary rule is that one must recover on the strength of his own, llnd

not on the weakness of the title of his adversary; but this principle is subject to
the qualification that possession alone is adequate as against a mere intruder or
trespasser without even color of title, and especially so against one who has taken
possession by force and violence. This exception is based npon the most obviolls
conception of justice and good conscience. It proceeds upon the thl'ory that a
mere intruder and trespasser cannot make his wrongdoing successful by asserting
a 1l.aw in the title of one against whom the wrong has been by him committed."

The court also cites the case of Ohristy v. Scott, 14 How. 282, 292,
wherein the court said:
"A mere intruder cannot enter on a person actually seised, and eject him, and

then question his title, or set up an outstanding title in another. The maxim
that the plaintiff must recover on the strength of his own title, and not on the
weakness of the defendant's, is applicable to all actions for the recovery of prop-
l'rty. But, if the plaintiff has actual prior possession of the land, this is strong
enough to enable him to recover it from a mere trespasser, who entered witho'lt
any title."

You will, however, keep in mind the evidence necessary to jus-
tify the application of this rule. If you find from the evidence that
the plaintiff was in the actual possession of the ground in dispute.
with or without a valid location, and that the defendants, without
color of right or title, acting as naked intruders or trespassers, oust-
ed and ejected the plaintiff from the ground in controversy, then the
rule of law I have just given you, as enunciated by the supreme
court, will govern the case. But, if you do not find from the evi·
dence these facts, the rights of the parties herein must be deter-
mined by the rules of law I have given you concerning the location
and possession of the ground as mining claims.
The court does not desire to review the testimony, as I doubt not

you will remember all its salient points, and you are the exclusive
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judges of the evidence. I will remind you, however, that the only
locations in controversy here are the "P; I.," as claimed by the
plaintiff, and the "Golden Eagle" and "Sky Pilot," as claimed by
the defendants. I have admitted some testimony concerning the
location of the "Alameda" and the old "Bear Mountain" lode claims.
This was done for the reason that there is some evidence tending
to show that the "Alameda" was located before either the "P. I."
or the "Golden Eagle" or the "Sky Pilot," and that it adjoins the
"P. I." endwise; and there is also some testimony tending to show
that the "Alameda" is a relocation of the ground covered by the
old "Bear Mountain" claim. The evidence concerning the two
claims last mentioned was admitted to aid you in determining the
exact ground covered by the other claims, and you will not consider
it for any other purpose.
Verdict for the plaintiff.

KAEMPFER T. TAYLOR.

(Circuit Court, D. Connecticut. February 12, 1897.)
1. COSTS-SOLICITOR'S DOCKET FEE-FINAL HEARING.

To constitute such a "final hearing" as will authorize the taxation of a so-
licitor's docket fee of $20, under section 824, Rev. St., there must be a hear-
ing of the cause on the merits. And the mere fact that an order discontinuing
a cause without prejudice provides that certain depositions filed by defendant
may be used by him in any suit brought by complainant on the same cause'
of action does not make such a discontinuance a final hearing, within the
meaning of the statute. Manufacturing Co.v. Colvin, 14 Fed. 269, Wooster
V. Handy, 23 Fed. 49, and Ryan V. Gould, 32 Fed. 754, followed.

2. SAME.
Although the statute allows no solicitor's docket fee upon a discontinuance,

yet, following the analogy of the common law, a fee of five dollars is allowed
in equity.

3. SAME-SOLICITOR'S FEE FOR DEPOSITIONS.
It is not proper to tax a solicitor's fee under that portion or section 824

which allows to attorneys a fee of $2.50 "for each deposition taken and ad-
mitted in evidence in a cause," unless the depositions are admitted in evi-
dence in that cause. It is not sufficient that the court, by order, provides
for their use in any future suit.

4. SAME-COPlES Oh' P .• PEHS.
A taxation for copies of papers cannot be allowed where the copies are not

actually used on the trial or final hearing. Wooster v. Handy, 23 Fed. 49,
followed.

Dyer & Driscoll, for complainant.
F. ·W. Smith, Jr., for defendant.

TOWNSEND, District Judge. This is an appeal from the taxation
by the clerk of the following items in defendant's bill of costs: So-
licitor's docket fee on final hearing, $20; solicitor's fee on seven depo-
sitions, $2.50,-$17.50; disbursements for copies of patents, $10.50.
The bill, answer, and replication were duly filed, issued, and served,
and proofs were taken. After defendant had closed his case, the
court, upon motion of complainant for a discontinuance, made an or-
der "that this cause be, and the same is hereby, discontinued, without


