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GRAND TRUNK RY. CO. OF CANADA T. COBLEIGH.
(Circuit Court of ApIJ€als, Second Circuit. February 23, 1897.)

RAILROADS-ACCIDI>NT A'r CROSSING-INSTRUCTIONS-DUTY TO LOOK AND LISTEN.
In an action' against a railroad company for alleged negligence in running

over the plaintiff while crossing its tracks at a highway crossing, the defend-
ant is entitled to have the jury specifically instructed as to the duty of the
plaintiff, under such circumstances, to look and listen for a train, before at-
tempting to cross the track, especially when the plaintiff's own testimony sug-
, gests that lie may have been negligent in this respect; and a general charge
tha,t the plaintiff was bound to act as a prudent man would do under the cir-
cumstances, leaving it for the jury to fix the standard of prudence, is not suf-
ficient.

In Error to the Oircuit Oourt of the United States for the Dis-
trict of Vermont.
This was an action by Wayne OO'bleigh against the Grand TTunk

Railway Oompany of Oanada to recover damages for personal in-
juries. The plaintiff recovered a verdict. A motion for a new
trial was denied (75 Fed. 247), and the defendant now brings error
to review the judgment against it.
A. A. Strout, R. N. Ohamberlin, and O. A. Hight, for plaintiff in

error.
Bates & May, for defendant in error.
BeforeWALLAOE, LAOOMBE, and SHIPMAN, Circuit Judges.

WALLAOE, Oircuit Judge. This is a writ of error by the de-
fendant in the court below to I'eview a judgment for the plaintiff
entered upon the verdict of a jury.
The action was brought to recover damages for injuries sustained

by the plaintiff by the alleged negligence of the defendant. While
driving his team over the defendant's tracks where they intersected
a public high'Yay in the town of Stratford, N. H., he was struck
by one of the defendant's trains. The negligence imputed was the
failure' of the defendant' to sound the whistle and ring the bell
upon the locoiliotive, as required by statutes of the state.' Er-
ror is assignedof' the refusal of the trial judge to instruct the jury
aS,requested, in belrfl-Ifof the defendant. The assignments of error
present the single'question whether the rulings of the trial judge
in respect to tlJ.e issue of the plaintiff's contributory negligence were
correct.
It appeared upon the trial that the accident took place on a No-

vember day,' about noon, when there was a snow storm. The gen-
er41 c'6urse of the defendant's raih'oadwas substantially north and
south, and that of the highway was substantially east and west,
the interseCtion being at practically aright angle. The plaintiff
was on his way from the nearest village to his home, which was
about four miles beyond the crossing, proceeding westerly, driving
a pair of horses harnessed to a farm wagon. Along the highway
easterly of the crossing, for a distance of about 1,200 feet, there
was an unobstructed view of the railway track to the southerly
as far as the station house 'and beyond. The station house was
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about 90 rods sQutherly from the crossing; and from the crossing
to this building, and to a considerable distance southerly beyond,
the railroad track ran upon an embankment higher than the ad-
jacent land at either side. As the train which struck the plaintiff
approached the semaphore located southerly from the station house,
the whistle of the locomotive was blown. The plaintiff testified
that when he was about 35 rods easterly from the crossing he heard
this whistle; thought it was sounded at the semaphore, and sup-
posed it to be a signal from a train coming from the south; that
he knew that there was an express train from the south due at
about that time, which did not stop at the station house, but
that he gave the matter no thought. He fuMher testified:
"After I heard the whistle, I kept driving along until I got within, I should

judge, eight to twelve rods from the track, and I stopped my team to see if I
could see the train. I had heard it whistle distinctly. There was quite a bluster
of snow coming directly in my face that blinded my view of the train, and I could
not see it, and thought it had stopped. I started the team to go. I thought I
could have ample time before they could get up steam to get by the tracks. The
horses started into a trot. The first thing I knew after I started them, just as
they was going to or did strike the track, the off mare threw up her head, and
snorted, and I looked, and it looked as though the engine was coming right
across into my lap, and I hollered and slapped the horses. They struck me. That
is all I knew about it."

A witness for the plaintiff, who was proceeding along the highway
in the same direction with the plaintiff, and about 30 rods behind
him, testified that he saw the train coming, and when plaintiff was
some 15 or 20 rods from the crossing saw the plaintiff's horses were
prancing; that he thought plaintiff did not see the train, and would
have trouble with his horses. The testimony of other witnesses
who were in the vicinity of the crossing at the time tended to show
that the snow storm was not such as to obscure appreciably see-
ing the train a long distance away as it approached. Testimony
was given tending to show that the train approached the crossing
at a very high rate of speed, and did not give the statutory signals.
Upon the question of the plaintiff's contributory negligence the
trial judge instructed the jury as follows:
"So you see that, although the railroad company brought this upon him, if he

had a share in it, and contributed to it, he was in fault. In that view it becomes
necessary to look at what would be a fault on his part. This is to be looked at
in view of all the circumstances and in view of the law. He was situated just as
he was, and heard the whistle, and the situation was as the evidence has shown
it to be, and the law of the state of New Hampshire required that these two long
and two short whiBtles should be given, and the bell be rung all the way. He'had
a right to rely on that being done. He had a right to expect that the law would
be complied with. Now, take it altogether, in view of what he had a right to ex-
pect about tllat, in view of what he could see if he had looked, in view of what he
could hear if be had listened, in view of the storm of snow and wind then going
on as has been described,-look at the whole thing, and see if he did anything
that a prudent man would not have done. or omitted anything that a prudent man
would not have omitted, that brought this upon him. You know what a prudent
man is. I do not qualify it one way or the other. But being right in his place,
as is shown by the evidence; and in view of what he had a right to expect from
the train; his knowledge that the railroad was there; the difficulty he had in
seeing, bundled up as you think he was, to hinder his hearing; stopping, and
doing just exactly what the evidence sho"'s he did,-did he act prudently? If he
did, that does not hinder his recovering. If he did not,-if his doing what he
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ought not to have done, or to do what he ought to have done, brought this
upon himseif, contributed to what happened,-then he is not entitled to recover;
that is, contributed substantially, so that when you look at it you can say that,
although the railroad company was in fault, he was too, and his fault helped the
fault of the railroad cocpany to bring this upon him."
1'he defendant requested the following instructions, among

others:
"(3) That it was the duty of the plaintiff, after his attention had been called

to an approaching train, to look and listen for such train at such distance from
the crossing as to enable him to ascertain whether or not he could safely pass
over the same without collision. And that, if they find that he did not so look and
listen, he would be guilty of such contributory negligence as would prevent his
recovery in this action, provided that such want of care contributed to produce
the injury."
"(8) That it is not sufficient to enable the plaintiff to recover, if it appears that

he st(}pped at a distance of two hundred feet from the crossing, and being then
unable, on account of a snow squall, to see the train wh,ich he had heard whistle,
started his horses, and drove at a trot onto the track, without again looking for
the train. It, under such circumstances, he drove onto the track, and injury en-
sued, he was guilty of contributory negligence, and cannot recover, even though
the jury find that the defendant was also negligent in not giving proper signals
for the crossing."
These instructions were refused, and the trial judge declined to

instruct the jury in respect to the issue of the contributory negli-
gence of the plaintiff other than as he had already instructed them.
The defendant duly excepted to the instructions thus given and
refused.
We think the defendant was entitled to the instructions re-

quested. The plaintiff's own testimony suggested, if it did not
prove, a strong case of contributory negligence on his part. It
would have justified a finding by the jury that he knew that a
fast train from the south, which did not usually stop, had signaled
its approach to the station; that such a train, being where the
signal located it, would reach the crossing about the time he would;
that he gave no thought to these circumstances, but proceeded,
without paying any attention to them at all, until he reached a
place about a dozen rods from the crossing; that he then stopped
and looked and listened, but did not hear the train, and, owing
to the snow, could not see whether one was coming or not; that
he then proceeded, his horses on a trot, without any further at-
tempt to discover whether he could cross the track without dan-
ger, until he reached the track, and was struck by the train. The

would have been authorized to discredit the statement that
he stopped at all, or that he made any effort whatever to discover
whether he could safely cross, because other testimony indicated
that the snow storm was not thick enough to have prevented him
from seeing the train if he had looked for it at the point where
he says he did; and the jury were not bound to accept his testi·
mony, even though uncontradicted, as to any fact against
his own prudence. A jury may properly reject any uncorroborated
statement of a party to the action, even though there is no con-
troverted testimony. Elwood v. Telegraph Co., 45 N. Y. 549;
Dean v. Railway Co., 119 N. Y. 540, 23 N. E. 1054. If he did stop
and look and listen, he was not excused from making any further
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attempt to discover whether he could safely cross. According to
his own testimony, at that time it was unavailing for him to look,
because the SllOW did not permit him to see. If he had looked and
listened again, stopping or not, when nearer the crossing, in all
probability he could have seen the approaching train. If this is
so, his omission to look again was negligence. The law imposed
upon him the obligation of both l()oking and listening, and required
him to avail himself of all his faculties for self-protection. The
rule of the adjudged cases is almost universally expressed in the
proposition that a person about to cross a railroad track, whether
upon a public highway or elsewhere, is bound "to listen and to
look." As expressed by this court in Railroad Co. v. Blessing's
Adm'r, 35 U. S. App. 20$, 14 C. C. A. 396, and 67 Fed. 280, the rule is
that a person "who is about to cross a railroad track is bound to
listen and look in order to avoid danger; and if he fails to do so,
or if, doing so, and seeing the danger, he persists in the attempt.
he is guilty of negligence that will defeat any recovery if he is
injured." He does not relieve himself from the imputation of neg-
ligence by looking when he cannot see, and omitting to look again
when he could see, and avoid danger. In his instructions the trial
judge did not give the jury any definition of contributory negli-
gence beyond the statement that it consisted in the omission to use
the care of a prudent man. We think the defendant was entitled
to the benefit of a specific instruction defining the rule of con-
tributory negligence applicable to the case of a person about to
cross a railway track. In view of the instructions given and those
which were refused, the jury were at liberty to adopt their own
standard of prudent conduct, and accept one less rigorous than that
adopted by the courts. The first of the requests refused presented
the general rule which should have been given to the jury for a
guide. The second presented a rule specifically applicable to a
state of facts which they would have been warranted in finding
established by the evidence.
For these reasons we think the judgment should be reversed, and

it is ordered accordingly.

MEYDENBAUER v. STEVENS et al.
(District Court, D. Alaska. February 13, 1897.)

No. 545.
1. MINERAL LAWS OF THE U:-lITED STATES IN ALASKA.

Act Cong. May 17, 1884, providing a civil government for Alaska (23 Stat.
24, Supp. Rev. St. p. 433), extends the mineral laws of the United States to
s'aid territory.

2. SAME-LODE CLAIMS-DIME:-lSIOK AND FORM.
Under the federal statute a lode claiIn cannot exceed 1,500 feet in length

by 600 feet in width, and should be in the form of a parallelogram having'its
side lines equidistant from the center of the lode with end lines parallel to
each other.

a. SAME-LODE DEFI"ED.
A lode is a zone, belt, or body of quartz or other rock lodged in the earth's

crust, and pr(,senting two essential and inherent characteristics, viz.: (1) It


