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peal to the horsewhip or the shotgun. That it was an atrocious
libel was manifest, and was not denied. The context shows that
the remaining part of the sentence was for the purpose of suggest·
ing to the jury that an appeal to the courts of the country for rep-
aration was not to be regarded as improper or unmanly. The re-
mark, read in connection with the whole charge, was not of an in·
flammatory character. It was but the statement of a fact within
common knowledge, and in substance amounted to no more than
telling the jury that the plaintiff should rather be commended than
prejudiced by choosing a judicial tribunal for redress.
Questions were asked of the night city editor, who was in charge

of the office when the communication was referred to the regular
correspondent, as to his belief in the thoroughness of the investi·
gation. The answers were stricken out upon motion, to which the
defendant excepted. The good faith or the malice of the city editor
was not in issue, for the question in regard to punitory damages
turned entirely upon the malice in fact, if any there was, of the
absent defendant.
The plaintiff was asked by the defendant if he knew of anyone

in Moosup who believed the story, and if he had lost his status in
society or in the church, and if he had lost business in Moosup
in consequence of the libel, which questions, upon objection by the
plaintiff as immaterial, were ruled out. No special damage was
attempted to be proved. It was not claimed upon the trial that
he had sustained such damage, and the jury were consequently in-
formed in the charge that there was no evidence of any pecuniary
loss sustained. Inasmuch as the plaintiff's testimony was silent
in regard to special damage, the attempt to prove its absence be·
came immaterial.
An objection was made to the defendant's attempt to prove that

the plaintiff had recovered judgment against another newspaper
for the publication of the same libel, which objection was sustained.
The same question, in substance, was considered by this court in
Printing Ass'n v. Smith, 14 U. S. App. 173, 5 C. C. A. 91, and 55
Fed. 240, and was properly regarded as immaterial. The judg·
ment of the circuit court is affirmed, with costs.

NATIONAL ACC. SOC. v. SPIRO.
(Circuit Court of Appeals, Sixth Circuit. February 2, 1897.)

No. 260.
1. EVIDE:\CE-PROOF OF LE1'TEHS.

Upon the trial of an action against the N. Co., a witness testified that lie
mailed a letter, addressed to the home office of the company; that he received
in reply a letter written on a printed letter head of the N. 00., which was
signed with a rubber stamp fac simile of the signature of an officer of the
company, who had signed a plea in the action, and which rderred to the sub·
ject-matter of the witness' letter to the N. Co. Held, that the letter received
by the witness was sufficiently proven, and was admissible.

S. ApPEAL AKn ERROR-DEFECTIVE Or' ER1WH-VVHEN CONSJDEHED.
Under the discretion reserved in rule 11 of the circuit court of appeals (21 C.

O. A. cxil., 78 Fed. cxiL), as to noticing errors not assigned, if an assignment
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which does not comply with the rule has any sound merit in it, and the court can
be satisfied from the whole record that a probable injustice has been done, it will
be disposed to notice the error so defectively assigned; but, if the error com-
plained of is highly technical, .the record indicating no probable injustice, the
court will not incline to leniency in the enforcement of the rule, though, if the
error had been correctly assigned, it might have felt constrained to reverse the
judgment because of it.

8. PLEAS IN aBATEMENT-JUDGMENT.
Under the practice at common law prevailing in Tennessee, when a plaintiff

succ€€ds upon an issue joined· on a plea in abatement the proper judgment is
peremptory that the plaintiff recover.

In Error to the Oircuit Oourt of the United States for the East-
ern District of Tennessee.
Action upon a contract of accident insurance between the National Accident So-

ciety, a corporation organized under the laws of the state of New York, and Her-
man Spiro, the assured. The contract provided, among other things, for the pay-
ment of $5,000 to Fannie Spiro, wife of the assured, in the event said assured
should, during the continuance of the contract, come to his death "through exter-
nal, violent, or accidental means." An action was begun upon this agreement by
Fannie Spiro in the circuit court;of the state of Tennessee for Knox county. The
writ of summons was i8Bued and executed April 17, 1894, by service upon one H.
D. McBurney, as an "agent and adjuster" of said nonresident corporation found
In Knox county. Upon the filing of the plaintiff's declaration the cause was re-
moved to the circuit court of the United States for the Eastern district of Tennes-
see, upon petition of the defendant corporation, upon the ground that it was a
citizen of the state of New York, and the plaintiff a citizen of the state of Tennes-
see. After the removal, the defendant filed a plea of abatement, denying that
H. D. McBurney, on whom process had been served, was at the time of said
service, or before or since, an agent of said corporation of any kind or character.
This plea was verified by Jos. 1. Barnum, secretary of the said corporatiou. To
this a replication was filed, averring that when the writ of summons was served
upon H. D. McBurney he was an agent of said corporation. Issue was joined,
and a jury impaneled, who found the issue for the plaintiff; whereupon judgment
was entered "that the plaintiff, Fannie Spiro, recover of said defendant her dam-
ages on account of the matters alleged in her declaration to be assessed at the
present term of the court." A motion for a new trial was entered and overruled,
and there·upon the same jury was again impaneled and sworn, to well and truly
assess the damages so sustained, who found for the plaintiff in the sum of $5,055.
for which judgment was duly entered. A bill of exceptions was allowed, and a
writ of error has been sued out, and error assigned.

Oooper & Davis (McBurney & McBurney, of counsel), for plaintiff
in error.
Ingersoll & Peyton, for defendant in error.
Submitted on briefs without oral argument.
Before TAFT and LURTON, Oircuit Judges, and SEVERENS,

District Judge.

LURTON, Circuit Juage, arter making the foregoing statement
of facts, delivered the opinion of the court.
The only questions presented by the assignment of errors relate

to the proceedings on the trial of the issue joined on the plea in
abatement. That issue was one of fact, and involved the single
question as to whether H. D. McBurney was an agent of the Na-
tional Accident Society of any kind at the time proce13s was served
upon him. The Tennessee statute of March 29, 1887 (Acts 1887,
c. 226) concerning suits against corporations of other states "found
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doing business in the state," provides that all such corporations
may be sued in respect of business transacted within the state,
and that process may be served "upon any agent of such corpora-
tion found within the county where the suit is brought, no mat-
ter what character of agent such person may be." To secure
actual notice of the pendency of such suit, the statute further pro-
vides that it shall be the duty of the clerk of the court "to imme-
diately mail a copy of the process to the home office of the cor-
poration by registered letter," and to file with the papers a cer-
tificate of the fact of such mailing, and make a minute thereof
upon the docket; "and that no judgment shall be taken in the case
until 30 days after the date of such mailing." The fourth and last
section of that as further security for actual notice, provides
as follows:
"That it shall be the duty of the plaintiff to lodge at the home office of the com-

pany, with any person found there, a written notice from him or his attorney,
stating that such suit has been brought, accompanied by a copy of the process and
the return of the officer thereon, of which fact affidavit shall be made by the per-
Ion lodging the same, stating the facts and with whom the notice was lodged, or
else the plaintiff or his attorney shall make an affidavit that he has been prevented
from serving such notice by circumstances which should reasonably excuse giv-
ing it, which circumstances the affidavit of the plaintiff or his attorney shall par-
ticularly state; and no judgment shall be taken until one or the other of these
affidavits shall be filed and the .court be satisfied that the notice had been given,
or that the excuse for not doing so be sufficient."

All the steps required by this statute for the purpose of giving
actual notice of the pendency of this suit in the circuit court of
the state were complied with before the declaration was flIed, and

only question made below upon the trial of the issues under
the plea of abatement was in respect to the actual relationship of
H. D. McBurney to the defendant below. The effect of the ap-
pearance in the state court for the purpose of removing the suit
to the circuit court, unaccompanied by a plea in abatement, and
unaccompanied by any qualification of the objects of the appear-
ance, did not operate as a waiver of the right to object to the
jurisdiction of the state court over the person of the defendant
below, and did not cut off the right to plead in abatement after
the removal had been perfected. This question was certified to
the supreme court at a former term of this court. Society v. Spiro,
18 C. O. A. 382, 37 U. S. App. 639, 71 Fed. 897. The opinion of
that court uI12n the question thus certified is reported in 164 U. S.
281, 17 Sup. Ct. 996. Upon the trial of the issues joined under the
plea in abatement, Masterson Peyton, one of the attorneys repre-
senting the plaintiff below, testified without objection that the
claim of Fannie Spiro was placed in the hands of Ingersoll &
Peyton, a firm of lawyers at Knoxville, Tenn., for collection, and
that he at once mailed Ii letter, duly addressed to the home office
of the National Accident Society in the city of New York, asking
for blank forms upon which he might make out formal proofs of
the death of the assured, Herman Spiro. He then said, "I received
this letter in reply," and started to read the same to the jury.
The defendant objected to the introduction of this letter, "because
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the same had not been duly proven." Before any ruling was made
upon this objection, the witness further said:
"I am not acquainted with the handwriting of the defendant, or any of its

officers. The letter is signed by JOIl. 1. Barnum, the secretary of the defendant,
and the same person who has signed the plea in abatement filed in this cause.
The signature to the letter seems to have been placed there by a rubber stamp,
and is a fae simile of the signature of said Jos. 1. Barnum, as it appears on said
plea."

The objection to the introduction of the letter in evidence was
renewed, "because the same had not been duly proven, and that
comparison of handwriting could not be resorted to, to
and prove a written instrument, especially so inasmuch as the
signature affixed to said letter was done by a rubber stamp, and
not under the seal of the company, or under its signature." The
objection was overruled, and the letter admitted as evidence.
The letter was written upon what purported to be a printed letter
head of the accident society, and described Jos. I. Barnum as the
secretary and general manager of the company. The letter was
as follows:

"New York, April 11, 1894.
"Messrs. Ingersoll & Peyton, Knoxville, Tenn.-Gentlemen: Replying to yours

of the 9th, I herewith inclose, without prejudice to the rights of our society,
blanks upon which to submit to us proofs of death in the case of Herman Spiro;
and, with further reference to this matter, will say that our adjuster, Mr. McBur-
ney, who is at present in Terre Haute, Ind., received instructions from us some
little time ago to call at your office, and make a personal investigation into the
matter of Mr. Spiro's death. He has full authority to act for us, and will show
the same to you on his arrival.

"Very truly yours, Jos. I. Barnum, Secy. & Genl. Mgr."

Did the court err in permitting this letter to go to the jury?
The letter was one received in reply to one addressed to the plain·
tiff in error at its home office in New York. It came, or purported
to come, from New York, "and purported to be a communication
from the plaintiff in error. It was written upon the business
letter heads of the corporation, and to it was affixed, by stamping,
a fac simile signature of its secretary and general manager. The
circumstances made a prima facie case in favor of the genuine-
ness of the letter, and justified its submission to the jury, who were
the ultimate triers of the fact of its genuineness. The general
rule which requires proof of handwriting where the genuineness
of a document or paper writing is involved, has its exceptions.
There was no question in the case of proof of handwriting by
comparison. The plea in abatement and other papers already in
the case did show the undisputed genuine signature of Jos. I.
Barnum; and, if it had been claimed that this letter had been writ-
ten or signed in the handwriting of the same Jos. I Barnum, it
would have been competent for the jury to have tried the question
of handwriting by comparison of the disputed signature with the
admittedly genuine signatures already in evidence for other pur-
poses, though such comparison was probably not admissible by
experts. Moore v. U. S., 91 U. S. 270; Hickory v. U. S., 151 U. S.
B03, 14 Sup. Ot. 334. Of course, no such comparison could have
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been Illade .between a stamped signature and one handwritten,
though the Circumstance that one was a fac simile of the o,ther
might well add to the presumption of genuineness already raised
by its receipt in reply to one addressed to the corporation at its
place of business. In considering the exceptions to the general
rule requiring proof of handwriting where the genuineness of a
letter is involved, Prof. Greenleaf, in his work upon Evidence, at
section 573a, says:
"A further exception to the rule requiring proof of handwriting has been ad-

mitted in the case of letters received in reply to others proved to have been sent
to the party. Thus, where the plaintiff's attorney wrote a letter addressed to the
defendant at his residence, and sent it by the post, to which he received a reply
purporting to be from the defendant, it was held that the letter thus received was
admissible in evidence, without proof ot the defendant's handwriting; and that
letters o·f an earlier date, in the same handwriting, might also be read, without
other proof."

The same exception is approved in Wharton on Evidence, at
section 1328.
The error assigned is in these words:
"The court erred in allowing the witness for the plaintiff, Masterson Peyton,

to give to the jury the contents of the paper writing which said witness, said H.
D. McBurney, showed him upon his arrival in Knoxville, and which, according
to Mr. Peyton's testimony, was a power of attorney from the defendant to the
said H. D. McBurney, without first showing that said writing was lost or de-
stroyed, that it was in the possession of the defendant and therefore could not be
p,roduced."

'I'he witness Peyton, after identifying the letter of April 11, 1894,
and after it had been allowed to go to the jury, proceeded to say,
that:
"After the receipt of this letter on April 17, 1894, a man came to my office, and

introduced himself as a Mr. McBurney of New York, and presented to me written
authority from the defendant company to settle and adjust the claim of :B'annie
Spiro; and said that he was acting for the defe,ndant, and had come here to ad-
just the claim of Fannie Spiro, the plaintiff, against the defendant. He told me
he had full authority from the company. He also showed me an instrument, with
the seal of the company attached, which"-

Here the attorneys for the defendant objected to the witness
giving the contents of said paper writing, because it had not
been shown that the paper writing had been lost or destroyed, or
that the plaintiff could not have had the same produced, and sub-
mitted to the jury. The court overruled said objection, and al-
lowed the witness to give the contents of said paper writing to the
jury as he remembered it. The said witness, resuming, said:
"It was a power of attorney or authority from the company to Mr. McBurney

to act for it. McBurney took the paper with him. He did not leave it with us.
He and I talked some time, and tried to settle the claim; but we failed to come to
any agreement. He then left my office. Before he left town, on the same day,
the plaintiff commenced her case against the defendant in the circuit court of
Knox county, Tennessee, and on the same day process was served on Mr. Mc-
Burney, as agent of the defendant."

For the defendant in error it is urged that the assignment of error
does not comply with rule 11 of this court (21 O. O. A. cxii.,78 Fed. cxii.)
in several respects: First, that it does not quote the full substance of
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the evidence admitted; second, it does not point out any error commit-
ted by the court; and, finally, that, though the ruling of the court may
have been an abstract error, it was innocuous, because the evidence
added nothing of weight to that already in, and because in fact
the witness did not prove the contents of the paper writing, only
characterizing it as a power of attorney authorizing McBurney to
represent the corporation. The eleventh rule of this court, after
providing for assignments of errors, provides, that "errors not as-
signed according to this rule will be disregarded, but the court,
at its option, may notice a plain error not assigned." This as-
signment is not in compliance with the rule which requires, "when
the error alleged is to the admission or rejection of evidence, the
assignment of error shall quote the full substance of the evi-
dence admitted or rejected." Neither does it particularize the er-
ror which is really complained of. The witness had shown, not
that the paper writing in dispute was lost or mislaid, but that it
had been returned to the po'ssession of the defendant's agent, and
was, therefore, under the control and in the possession of the
defendant. It was, therefore, shown, contrary to the statement in
the assignment of error, that the so-called "power of attorney" was
in the possession of the agent of the defendant, and presumably
could be produced, not by the plaintiff, but by the defendant.
This was not such a document as that parol evidence of its con-
tents could be given upon mere proof that it was in the control of
the opposite party. Plaintiff should have gone further, and shown
that notice had been given the defendant to produce the document
on the trial. If, on such notice, this was not done, secondary evi-
dence as to its contents would be admissible, after proof of its
existence. Greenl. Ev. § 560. But the assignment of error does
not assign as error that notice was not given the defendant to
produce this paper. This, however, is the very point now pressed
on us as error. If this assignment had been in compliance with
the plain rule of the court, we should feel constrained to reverse
the judgment, and remand for a new trial. So, if the error had
any sound merit in it, and we could be satisfied from the whole
record that a probable injustice had been done, we should be dis-
posed, under the discretion reserved in the rule, to notice a plain
and meritorious error, though not assigned. That is not the case
here. The letter of April 11, 1894, above set out, distinctly de-
clared that "B. D. McBurney has full authority to act for us, and
will show the same to you on his arrival." In accordance with
this authoritative announcement by the secretary ,and general man-
ager of the corporation,Mr McBurney did make his appearance in
Knoxville, and in the office of the attorneys representing 1Irs.
Spiro. That letter was prima facie evidence of McBurney's agency.
It was competent, therefore, to show the acts and declarations of
the agent, whose agency was at least prima facie established. The
witness Peyton was permitted, without objection, to testify that
McBurney said that he "was acting for the defendant company
to settle and adjust the claim of Fannie Spiro," and said "he had
full authority from the company, and showed him an instrument,
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with seal of the company attached, which," said the witness- At
this point it was objected that the witness could not give the "con·
tents of said paper writing, because it had not been shown that
the paper writing had been lost or destroyed, or that the plaintiff
could not have had the same produced, and submitted to the jury."
The bill of exceptions states that "the court overruled said ob-
jection, and allowed the witness to give the contents of the paper
as he remembered it." The only disclosure then made by the wit-
ness which could possibly be construed as a statement of the
contents of the paper was the statement that "it was a power of
attorney, or authority from the company to Mr. McBurney to act
for it." We cannot construe this objection as relating to any-
thing previously stated by the witness. It is an objection to evi·
dence anticipated, and must be taken as an objection to the wit-
ness being allowed to say that the paper exhibited to him was a
power of attorney authorizing McBurney to act for ,the defendant.
This was no more than had been said without objection, and was
little more than a description of the paper exhibited as author-
izing the negotiation which the witness said was then had without
arriving at a result. A written statement made by this same H.
D. McBurney and by Jos. I. Barnum, secretary and general man-
ager of the company, was received as the sworn deposition of each,
and read to the jury as evidence for the defendant. Neither denied
the execution of such a power of attorney as was .mentioned by
the witness Peyton, and neither, in this statement, denied the
authenticity of the letter of April 11, 1894. In fact, neither made
the slightest reference to either of these written admissions touch-
ing the agency of Mr. McBurney. The evidence of those two im·
portant witnesses was confined to a statement that McBurney was
a lawyer, residing in New York, and the president of a corpora-
tion of the state of New York known as the Mercantile & Insur-
ance Agency; that the business of such corpOl'ation was to "secure
facts and give advice to mercantile and insurance companies";
that that company was employed by the defendant below "to fur-
nish to it the facts and circumstances surrounding the death of
said Herman Spiro," and that the said Mercantile & Insurance
Agency sent McBurney to Knoxville as one of its counsel to in-
vestigate said matter, "and he was not in any way connected with
the defendant as officer or agent or in any other capacity. He had
no authority to bind the defendant in any way, and he could not
compromise or adjust any claim. All he could do was to ascer-
tain the facts, and report them to the Mercantile & Insurance
Company, which 'company would in turn report to its client, which,
in this case, was the defendant, and which is a corporation of the
state of New York." This evidence conflicted most materially
with the letter of April 11, 1894, and with the statements of Mr.
McBurney to Peyton; yet neither the letter nor the declarations
of McBurney are denied or explained, and no denial is made of the
statement that McBurney exhibited a paper purporting to be a
power of attorney from the defendant to him authorizing him to
represent it. And this was the entire evidence upon the issue
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joined under the plea in abatement. Under the Tennessee statute
above cited, the character of McBurney's agency was immaterial,
and the plea denies that he was an agent of any character. Wheth-
er his agency was such as at common law would justify service of
a writ of summons upon him as a representative of the company
is immaterial. If the company had refused to appear or defend
said suit, and, when sued upon the judgment in the state of its
creation, had attacked the validity of a statute which songht to
obtain jurisdiction by service upon an agent of the character of
McBurney; or if, when its property was seized under such a judg-·
ment, it had resisted upon the ground that the judgment was
void,-it would have some standing to assail the judgment as with-
out personal service, and to attack the Tennessee statute as vio-
lating the fourteenth amendment of the constitution that forbids
a state to "deprive any person of life, liberty, or property, with-
out due process of law." York v. Texas, 137 U. S. 15, 11 Sup.
ct. 9. But this is not the situation of plaintiff in error. It ap-
peared and staked its defense upon the fact of McBurney's agency.
That issue has been decided adversely to its contention, and noth-
ing is now open on this record £lave the proceedings upon the trial
of that issue. The failure of both Barnum and McBurney to deny
the genuineness of either the letter of April 11, 1894, or of the
power of attorney exhibited by McBurney to Peyton, or to deny
the declarations of McBurney as proven by. Peyton, is most per-
suasive evidence as to the truth of all that was said by the lat-
t"'r, and of the genuineness of the letter admitting the agency of
McBurney. To reverse this case because Peyton was permitted to
say that the paper writing shown him by McBurney was "a power
of attorney from the plaintiff in error authorizing him to act for
the corporation," when McBurney did not deny that he had and
exhibited such a paper, would be to reverse for the merest tech-
nicality. The facts about this matter were certainly" known to one
or both of these witnesses, and their silence justifies the conclu-
sion that their testimony upon these points would not be favor-
able to the plaintiff in error. The objection now urged is so highly
technical that we do not feel disposed to leniency in the enforce-
ment of the rules of the court, as we might do, in our discretion,
if the error urged was meritorious.
The third and fourth assignments of error are to the refusal of

the court to give in charge certain requests. These requests are
not made a part of the bill of exceptions. They appear in the rec-
ord following the bill of exceptions, but are not part thereof. No
journal entry either sets them out or refers to them, so that they
are in no way made a part of the record, as in Wilson v. Pauly,
18 C. C. A. 475, 72 Fed. 129. Neither does it appear whether these
requests were made before or after the charge. To the charge no
exception was taken. The assignments of error based upon these
requests must therefore be overruled.
The ninth assignment is that the court erred in rendering judg-

ment upon the policy of insurance, because the .suit was prema-
ture, the policy providing "that all claims under this certificate
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shall be subject to proof of insurable interest, and shall be pay-
able within ninety days after satisfactory proof." The assign-
ment states that proof was brought within less than 90 days after
the death of the assured. It is perhaps enough to say that the
company repudiated all liability upon, the policy, and refused to
pay at all. This waived the stipulated delay, and authorized im·
mediate suit. Hochster v. De La Tour, 2 El. & Bl. 678. Bnt, aside
from this, no such question was made below, and perhaps could
not have been made after going to a jury upon a plea in abate-
ment. "Where the plea in abatement is regularly put in, the plain-
tiff must reply to it or demur. If he reply, and an issue of fact be
thereupon joined, and found for him, the judgment is peremptory
quod relmperet." 1 Tidd, Prac. § 641. The reason stated is that,
"the defendant choosing to put the whole weight of his cause on
this issue, when he might have had a plea in chief, it is an ad-
mission that he had no other defense." 1 Bac. Abr. 31; 1 Archb.
Pl. 225. This is the practice in Tennessee. Bacon v. Parker, 2
Tenn. 57; Straus v. Weil, 5 Oold. 126, 127; Simpson v. Railway 00.,
89 Tenn. 308, 15 S. W. 735.
The eighth assignment of error was that it was error to ren-

der final judgment against the defendant, and the judgment should
have been respondeat ouster. This assignment was properly with·
drawn by counsel for plaintiff in error, as it was manifestly bad.
The judgment must be affirmed.

EVANS v. LAKE ERIE & W. R. CO.
(Circuit Court, D. Indiana. February 17, 1897.)

lS'o. 9,281.
1. NIlGLIGENCIl-CONTRIBUTORY NEGLIGENOE AS DEFENSE-PLEADING.

Contributory negligence is a matter of defense, in the national courts, and
an answer up the contributory negligence of the plaintiff, in an action
for personal injuries aJleged to have been caused by defendant's negligence,
Is not demurrable.

2. SAME-ANSWER-DEMURRER.
A paragraph in an answer, in an action for personal injuries alleged to have

been caused by defendant's negligence, which sets up the negligence of one
who was driving the vehicle in which the plaintiff was B. passenger, such
negligence not being imputable to the plaintiff, and also up plaintiff's
own contributory negligence, which has already been fully pleaded, is de-
murrahle, and may also be stricken out on motion as surplusage.

Holstein & Barrett and Emerson McGriff, for plaintiffs.
W. E. Hackedorn and John B. Oockrum, for defendants.

BAKER, District Judge. The plaintiff has interposed a demur-
rer to the second and third paragraphs of defendant's answer. The
complaint, which is in four paragraphs, alleges that the plaintiff
sustained serious and permanent injuries, without fault or negligence
on her part, from the negligence of the defendant, while she was
crossing its tract: on one of the principal streets of Portland, Ind.
The first paragraph of answer is a general denial. The second par-


