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posé'of transferring its cars. Railroad Co. v. Friel,; 23 C. C. A. 77,
77 Fed. 126. Moreover, the contract between the defendant and the
Kansas,City, Ft. Scott & Memphis Railroad Company relating to the
transfer of cars from West Memphis to Memphis contains the stipula-
tion that “loss and damage to cars and their contents; whether pas-
senger or freight, shall be borne by the company for which the car or
cars are being transferred.”

Other errors are assigned, but, as none of them is of any general
importance, a separate consideration of them is unnecessary. They
have all been carefully considered, and found to be without merit.
The judgment of the circuit court is affirmed.

ANDERSON v. INDEPENDENT SCHOOL DIST. OF ANGUS.
(Circuit Court, S. D, Iowa, C. D. February 10, 1897.)

1. PLEADING—OBJECTION WAIVED,

After a case had been submitted to the court on the evidence, it is too late
for the defendant to.object for the first time that plaintiff has not pleaded
an estoppel upon which he relied, when the parties had, upon the trial, treated
the issue as made. And, as leave given plaintiff to file an additional pleading
extended only to estoppel claimed by him on the trial, defendant was not en-
titled to introduce further evidence.

2, Boxps or ScHOOL DisTRICT—ESTOPPEL.

An incorporated school district having issued bonds reciting that they were
issued pursuant to authority conferred by a vote of the people at an election
held for that purpose as required by law, the corporation is estopped, as against
a bona fide holder before maturity, from claiming that an election was not held
as recited in the bonds, and that the board of directors failed to pass such resolu-
tions, or take such other steps, as may have been required to make the bonds
valid.

Cummins, Hewitt & Wright, for plaintiff.
R. F. Jordan, for defendant.

WOOLSON, District Judge. This case was tried to the court with-
out the intervention of a jury. During the introduction of evidence,
many rulings were reserved, and evidence admitted, subject to such
rulings. I have indicated in the transcript of the stenographer’s
notes the rulings now made. Counsel can, if so advised, prepare
bills of exception accordingly. The press of official duties will not
permit me to state at length the reasons impelling me to the findings
and coneclusions reached herein. Counsel upon either side have as-
sisted the court with elaborate briefs. I must content myself with
briefly announcing the conclusions reached upon the points, so far as
deemed practicable, requested by counsel.

Counsel for defendant, in his opening brief, objected to the attempi-
ed application by plaintiﬁ of the doctrine of estoppel herein, on the
ground that plaintiff had not filed any pleading wherein such estop-
pel was pleaded; whereupon counsel for plaintiff asks leave to file
such pleading, to which counsel for defendant objects. The plead-
ings were not examined by the court until after the case had been
submitted on the evidence, and leave given for counsel to file their
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briefs.. At different times: during the trial counsel for plaintiff in-
sisted upon the doctrine of estoppel a&'applied to various portions
of the evidence offered by defendant. 'No objection was then urged
by defendant to the application of such doctrine because of any fail-
ure on part of plaintiff to plead estoppel, and not until the trial was
had and concluded has such objection been raised. It is mow too
late to raise this objection. Had the pleadings fully and formally
contained allegations setting up estoppel, the course of the trial would
not have been different from that actually pursued. The case was
submitted, except as to briefs, on the evidence offered and objections
then urfred These objections cannot now be enlarged. The court
will demde the case as counsel presented and submitted it on the evi-
dence. This submission could not have more fully included the per-
sistent pressing of an estoppel had the pleadings affirmatively alleged
its existence. While of the opinion that no such pleading herein
is now required, and that the court is authorized to consider the
question of estoppel as to all matters wherein the same was urged
on the trial (without objection being then made that such estoppel
had not been formally pleaded), and without now demdmg whether
such pleading should have been filed, leave is now given, if counsel
for plaintiff be so advised, to file such pleadlng, g0 far as such estoppel
was by plaintiff claimed durmg the introduction of evidence. Coun-
sel for defendant asks to introduce further evidence if such leave be
granted, but presents no showing as to evidence, not offered by defend:
ant on the trial, which he now desires to offer. Since the leave above
given extends only to estoppel claimed by plaintiff on the trial, and
will only make the pleadings conform to the trial as actually had,
this request of defendant is refused.
From the.evidence submitted, I find the following facts:

Findings of Fact.

(1) Plaintiff, Walter C. Anderson, was, when this action was com-
menced, and is now, a citizen of the state of Illinois, and a nonresident
of the state of Iowa; and the defendant was, when this action was
commenced, and is now, a corporation created under the laws of the
state of Iowa, and a school district situated in the counties of Boone
and Greene, in said state of Towa.

(2) Upon December 1, 1883, said defendant duly.issued its certam
negotiable bonds, to W1t five bonds, each for the sum of $500, with
interest coupons attached, said bonds falling due December 1, 1893;
and the four bonds in suit, to wit, bonds Nos. 2, 3, 4, and 5, are a
portion of said series so issued. Said bonds are as follows,—each
bond being the same as that heremafter copled except as to the num-
ber of said bond,—to wit: ; o

United -States of America, State of Towa. No. 2. 500 Dollars,

Counties of Boone and Greene, Angus School District Bond, Issued for School
District Improvement,

Know‘ alf men by these presents: That the independent school disti‘ict of
Angus, in the counties of Boone and Greene, and state of Towa, is justly indebted
unto the bearer in the sum of five hundred dollars, for money borrowed, the re-
ceipt of which is hereby acknowledged, and which amount the said district prom-
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jses to pay in lawful money of the United States, at the banking office of Pres-
ton, Kean & Co., in the city of Chicago, Illinois, on December 1st, 1893, or at.
any time before that date, at the pleasure of said district, with interest at seven
per cent. per annum, payable semiannually, on presentation and surrender, at
the said bank, of the proper coupons hereto annexed, as they severally mature,
on the first day of June and December in each year; and for the payment of
which principal and interest the full faith, credit, and honor of said independent
school district is hereby irrevocably pledged. This bond is one of a series of five
bonds of five hundred dollars each, making in the aggregate the sum of two
thousand five hundred dollars, issued for school purposes, under the provisions
of section 1822 of the Code of Iowa of 1880, the same being authorized by a vote
of the people at an election legally held on the second day of October, 1883, as.
required by law, and this bond is executed and issued in all respects in accord-
ance with the requirements of the constitution and laws of the state of Iowa.
The aggregate indebtedness of the aforesaid independent school district for all
purposes whatsoever, including this bond, does not exceed the limit fixed by law.
In witness whereof, the board of directors of the aforesaid district has caused the
signatures of the president and secretary of the said board to be affixed hereto,
and the same to be registered and countersigned by the treasurer of the district
aforesaid, this 1st day of December, A. D. 1883,

: . J. C. Thomas, President.
B. . West, Secretary.
Registered and countersigned by W. A, Swiler, Treasurer.

(3) The bonds in suit each have gix interest coupons attached,
being. coupons . Nos. 15 to 20, inclusive, said coupons reading as fol-
lows,~—each coupon being same as that herecinafter copied, except
as to the number of coupon and number of bond to which attached,
and date of maturity, said dates of maturity extending (by semian-
nual periods) from June 1, 1891, to December 1, 1893, inclusive,—
to wit:

$17.50. Interest Coupon, Bond No. 2. (15.)
Angus, December 1st, 1883,

The independent school distriet of Angus, Boone county, state of Iowa, will
pay to bearer, June 1st, 1891, at the banking office of Preston, Xean & Co.,
Chicago, 1llinois, the sum of seventeen dollars and fifty cents, for interest due on
the bond of said district numbered and dated as above.

J. C. Thomas, President.
B. F. West, Secretary.

(4) .Said bonds and coupons were negotiated by said defendant,
and plaintiff is the owner and bona fide holder, before maturity, for
due consideration, of the four bonds in suit, and of the said six
interest coupons attached to each of said bonds.

(5) The evidence does not show that, at the time said bonds in
suit were issued by said defendant, said defendant was indebted
in any manner, or for any purpose, to an amount in the aggregate
exceeding 5 per centum on the value of the taxable property within
said defendant corporation, as ascertained by the last state and
county tax lists previous to the issuance of said bonds, which said
value I find to.be $110,905.

(6) I am not able to find affirmatively from the evidence what was
the exact amount of indebtedness of said defendant which, at time
of issue of said series of bonds, was outstanding as the valid in-
debtedness of said defendant, the accounts of said defendant hav-
ing been very inaccurately kept, and the evidence tending to show
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that at least a portion of the records of said defendant relating
thereto is lost.

(7) Under rulings reserved to objections at the time made by
plaintiff, evidence was introduced as to whether or not an election
had been held, as recited in said bonds, and as to whether the board
of directors of defendant passed any resolution or took any other
action relating to or authorizing the issue of said bonds. From said
evidence I am not able to find that no such election was so held,
or that the board of defendant failed to take the proper steps to
make a valid issue of said bonds. Accepting said recital in said
bonds as prima facie evidence of the facts therein recited, I find
from all the evidence that an election was held as in said bonds
recited, and said bonds were duly issued by said district.

(8) Under rulings reserved to objections at the time made by de-
fendant, evidence was introduced relating to a former issue of
bonds by defendant, which evidence sustains the following find-
ing, which is here inserted at request of defendant, viz.: On Sep-
tember 27, 1889, the Aetna Life Insurance Company instituted in the
district court of the state of Jowa in and for the county of Boone
an action against defendant herein upon certain coupons detached
from bonds by defendant issued on December 6, 1882, and June 5,
1883. In said action defendant filed its answer and counterclaim,
wherein defendant alleged that the coupons on which said action
was founded were a part of, and had been detached from, certain
bonds issued by said defendant, to wit, bonds in the sum of $1,500,
issued by defendant on December 6, 1882, and in the sum of $3,500,
issued by defendant on June 5, 1883. Defendant also alleged there-
in that said bonds so issued were void, in that the same, wten so
issued, were beyond the limit of indebtedness which said defend-
ant was permitted to incur under the constitution of the state of
Towa, except as to the sum of $722.10 thereof. And defendant
therein prayed affirmative judgment that said coupons be declared
illegal and void, and be surrendered for cancellation, and that said
plaintiff therein be restrained from disposing of the said bonds of
which said coupons had formed a part; that a trial was had on
the merits, and said district court of Boone county adjudged and
decreed that said bonds so issued as aforesaid on December 6, 1882,
and June B, 1883, were in excess of said constitutional limit of
indebtedness which defendant was permitted to incur (except as
to the sum of $861.64), and were illegal and void as to the entire
amount thereof in excess of said sum of $861.64, and that the same
be by said plaintiff surrendered upon payment by defendant of
said sum of $861.64, and be canceled; that said defendant paid said
sum, so adjudged valid, and said plaintiff thereupon surrendered
to defendant said bonds and coupons, and same were canceled.

(9) The principal of bonds in suit herein is now due, amounting
to $2,000, and, with interest thereon at 7 per cent. from Decem-
ber 1, 1893 to wit, $446.83, aggregating $2,446.83 on February 10,
1897, is due and unpald The coupons herein in suit are due and
unpaid and each coupon is entitled to draw 6 per cent. per an-

num 'rfsr%m its date on amount of said coupon; and said coupons,
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and interest thereon, aggregate $531.90 .on February 10, 1897. The
total amount due plaintiff February 10, 1897, is $2,978. 73

Conclusions of Law.

1. Defendant, under recitals contained in the bonds in, sult is
estopped from clalmmg (1) that an election, as recited in said bonds.
was not held; and (2) that defendant’s board of directors failed or omit-
ted to pass such resolutions, or take such other steps, as may have
been required to make the issuing of said bonds a valid issue. .

2. Plaintiff is entitled to recover herein of and from defendant
the sum of $2,978.73, with interest from February 10, 1897, as fol-
lows: upon $2,000 7 per cent., and $978.73 6 per cent., With costs of
this suit.

Let judgment be entered accordingly; to all of Whlch defendant
excepts.

TRAVELERS’ INS. CO. OF HARTFORD v. RANDOLPH.,
(Circuit Court of Appeals, Sixth Circuit. February 2, 1897.) -
No. 439, ' ‘

1. TRIAL—-PEREMPTORY INSTRUCTION— WAIVER.
The failure of a defendant, at the close of the plaintiff’s ev1dence, to ask

a peremptory instruction, will not of itself preclude such a motion at the close

of the whole evidence.

2. SaME—~WHEN GIVEN, T
A peremptory instruction should not be given to a jury unless, upon a sur-
vey of the whole evidence, and giving effect to every inference .te be fairly
or reasonably drawn from it, the case is palpably for the party asking. such
mstructxon, and a case cannot properly be withdrawn from the jury because,
in the judgment of the court, there is a preponderance of evidence in’ favor of
the party asking such instruction. Rallway Co. v. Lowery, 20 C. C. A ‘596,
74 Fed. 463, reaflirmed.
3. ACCIDENT INSURANCE— EXCEPTIONS FROM RISK—-VOLU\ITARY EXPOSURE, . ; |
The expression ‘‘voluntary exposure to unnecessary danger,” used In stating
the exceptions to the liability of an insurance company upon an accident policy,
refers only to dangers of a real, substantial character, which the insured
recognized, but to which he, nevertheless, purposely and consciously exposed
himself, intending at the time to assume all the risks of the situation, : ... .
4. SAME—QUESTION FOR JURY.

Under a policy of accident insurance, which expressly declares th\at the in-
surance does not cover éntering or trying to enter or leave a moving convey-
ance using steam as o motive power, and which also excepts injuries due to
voluntary exposure to unnecessary danger, voluntary riding upon the platform
of a rapxdly moving railroad car, though there may be no necessity therefor,
is not, in itself and as matter of law, a voluntary exposure to unnecessary
danger, but presents a question of fact to be determined by the jury under all
the evidence.

SAME—NEGLIGENCE OF INSURED.

Cases determining that certain acts constitute contnbutory neglxgence,
such a8 to defeat a recovery for personal injuries claimed to have been,caused
by the negligence of another, have no application to actions upon accuient in-
surance policies which do not in terms exempt the insurer from liability for
injuries caused by the negligence of the insured, since the liability: upon such
policies depends upon contract, and the neghgence of the plaintiff is . no de-
fense unless expressly made so0, Cnnt
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