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cluding the possibility of premeditation, design, or deliberation on
the part of the conductor. They were made on the spot where the
injury occurred. To exclude them would be to make their ad-
missibility in evidence depend wholly upon the matter of time,
although the circumstances show such direct and immediate con-
nection between the thing done and the declarations of the person
having such thing in charge as to justify the court in characterizing
the transaction as one contipuous, uncompleted transaction, and
such declarations to be part of it.

Having considered all the matters presented by the record which,
in our judgment require consideration, and perceiving no error of
Iaw in the record, the judgment is affirmed.

EMIL KIEWERT CO. et al. v. JUNEAT et al.
(Circuit Court of Appeals, Sixth Circuit. February 2, 1897.)
No. 420,

MORTGAGES—MORTGAGEE IX P0SSESSTON—ACCOUNTING FOR RENTS—ESTOPPEL.

One J. made a deed of property owned by him to the president of the K. Co.,
as security for his indebtedness to the K. Co., existing and to be incurred;
it being agreed between the parties that the rents of the premises, after pay-
ing expenses, should be applied on J.’s indebtedness. The K. Co.’s office and
the residence of its president were at a great distance from the town where

. the property was situated, and they employed an agent on the spot to attend
to the renting. J. occupied a part of the premises, took the principal charge
of them, and assisted the agent in obtaining tenants. The accounts of rents
collected, rendered from time to time by the agent of the K. Co., were sub-
mitted to and indorsed by J.; and no complaint was ever made by him of a
want of diligence in renting, or that more rent might be obtained. Held
that, on an accounting by the president of the K. Co. as mortgagee in posses-
sion, J. was estopped to claim that the mortgagee should be charged with
more than the amount of rents actually collected.

Cross Appeals from the Circuit Court of the United States for the
Western District of Michigan.

Bill to foreclose a mortgage, in form a deed, executed for the purpose of se-
curing an indebtedness then due, and further indebtedness then contemplated.
The mortgagor in August, 1888, was indebted in the sum of $1,590 to the com-
plainant the BEmil Kiewert Company, a corporation of the state of Wisconsin.
To secure this he made an absolute deed of conveyance to Emil Kiewert, presi-
dent of said corporation. It is conceded that this conveyance was intended to se-
cure the debt then existing, and such further indebtedness as should from time
to time be created, to the Emil Kiewert Company. It was understood that the
said company, or Emil Kiewert as trustee, should take possession of the prem-
ises, make necessary repairs, and apply proceeds of rents first to costs of repairs,
taxes, and expenses, and remainder, from time to time, upon the indebtedness in-
tended to be secured. This relation lasted more than four years, when some mis-
understanding as to the state of the accounts resulted in the filing of this bill
and a eross bill by Junean, who claimed, upon a true accounting, to have overpaid
his indebtedness. The matters involved were referred to a special commissioner,
who was directed to state an account, charging the complainant with all rents

- actually collected, and all which by proper diligence might have been collected.

The report found that the mortgagor was chargeable with rents aggregating
$9,322.42, including interest. He also found that Juneau was chargeable with
an indebtedness, including interest, of $9,293.57, leaving a balance due Juneau of
$28.91. Hach party filed exceptions to this report. The principal ground of ex-
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ception taken by the complainant was that the mortgagee had been erroneously
charged with rents not collected aggregating about $3,362.34. This exception was
in part sustained, the circuit judge, on the facts, holding that the failure to rent
out the premises was the mutual fault of the complainant and defendant, and
that the loss should therefore be divided between them. It was therefore directed
that the accounts should be altered so as to charge complainants with but one-
half of the net loss resulting from failure to rent out the mortgaged premises.
This operated to credit complainants with $1,818.83, that being one-half the loss
of rent, with interest. Deducting from this the balance of $28.91 found in favor
of Juneau left the latter indebted in the sum of $1,789.92, as due June 1, 1894.
All other exceptions were overruled. Both parties have appealed, and assigned as
error the overruling of their several exceptions to said report.

Fred Scheiber, for Emil Kiewert Co. et al.
Birney Hoyt, for Juneau et al.

Before HARLAN, Circuit Justice, and TAFT and LURTON, Cir-
cuit Judges.

After making the foregoing statement of facts, the opinion of
the court was delivered by LURTON, Circuit Judge.

The mortgaged property consisted of a block of three two-story
business houses, situated in the small village of Ironwood, Goge-
bic county, Mich. The lower rooms were fitted up for business
purposes, and the upper story was adapted for separate use as
apartments or offices. Elisha Juneau, the owner and mortgagor,
had kept a saloon in one of them, and continued to do so for much
of the time embraced in the accounting. For the room so oc-
cupied, he, for a time, paid rent to the agent of the complainant
company. The complainant corporation had its place of business
in the city of Milwaukee, Wis., and Emil Kiewert, its chief officer,
and the trustee under the mortgage in question, also resided there.
Under the circumstances, we shall treat this as if a mortgage
made direct to the mortgagee, the holder of the legal title being
the president of the mortgagee company. The object of the mort-
gage was to enable the mortgagee to collect current rents from
tenants then in the property, or such as should succeed them, and
apply the net receipts on the debt of Juneau then existing, or
which might be thereafter created during its existence. Neither
the complainant nor Emil Kiewert, the trustee, ever personally
occupied any part of the premises. The great distance between
the residence of complainants and the location of the mortgaged
property made it necessary to intrust the renting and care of the
property to a local agent. To this end, one Otto E. Karste, a res-
ident banker, was made the agent of the trustee, and intrusted with
the care and rental of the mortgaged premises. The actual rents
collected and accounted for up to the close of the account stated
by the special commissioner aggregated $3,879.10, excluding in-
terest. Parts of the premises were from time to time vacant and
unoccupied. Expert evidence was taken as to what would be a
reasonable rental for the unoccupied premises. This the commis-
sioner fixed at something in excess of $3,000, and reported that
the mortgagee had not exercised due and reasonable diligence in
respect to keeping said premises rented out, and was therefore
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liable for the rents which by such diligence he ought to have real-
ized. The exception of complainants to this charge was so far
sustained by the court below as to divide equally the loss conse-
quent upon the nonrenting of a part of the premises between the
mortgagee and mortgagor, the court being of opinion that the fault
was mutual,

There are a great many peculiarities about this case which made
the relation between the complainants and the mortgagor, Junean,
quite exceptional. Juneau himself occupied one of the houses, and
paid rent regularly for a time. For the remainder of the period
the house he occupied is excluded from consideration, inasmuch
as he himself was in possession. Karste, the agent of complain-
ants, was a business man of character, and testified that he was
unable to obtain acceptable tenants for much of the time, and that
he mainly relied npon Juneau to secure tenants. Juneau was on
the ground all the time, and did assume and exercise much au-
thority over the entire premises; occasionally using or permitting
the use of vacant premises as suited his occasion or fancies. He
was in the habit of taking people who made inquiries about the
premises to Karste, but seems in no active way to have sought out
tenants. Ironwood experienced a period of great business de-
pression between 1891 and 1894, which much affected rentals.
Whether the failure to obtain tenants was due to the inactivity
of Karste and Juneau, or to this general business depression, is,
on the evidence, a question of much doubt. One fact is of great
importance, and that is that, during this entire relationship, stated
accounts were periodically made' out by Karste, showing rents col-
lected and moneys disbursed, which, after submission and indorse-
ment by Juneau, were forwarded to the complainants. During this
whole period, Juneau made no complaint to Karste as to the in-
correctness of these statements, or as to any neglect in obtaining
tenants. Neither did he make the slightest complaint to the mort-
gagors of the inefficiency or meglect of their agent. He knew pre-
cisely what Karste was doing or neglecting to do. He was him-
self voluntarily assisting in the renting of the premises, and was
vitally interested in obtaining tenants and securing rents. He was
in frequent communication, by correspondence ard personally, with
complainants during all this time, and yet made no complaint as
to the management of this matter. Good faith required him to
speak out, if he was conscious of any want of due diligence upon
the part of Karste. His conduct was calculated to mislead, and
could have no other effect than to induce the absent mortgagees
to believe that due diligence was being exercised touching the
management of the mortgaged premises. Undoubtedly, a mort-
gagee who takes possession before foreclosure of the premises is
responsible for the reasonable rental value of the premises, if he ac-
tually occupy them. So, if he take possession for the purpose of
renting them out, he is responsible for due diligence and reasonable
thrift in obtaining acceptable tenants, in the collection of rents, and
in the preservation of the property. His duty in possession is that of
the ordinary prudent owner, and his liability, where he does not per-
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sonally occupy, is for actual negligence in failing to make the property
as productive as it might be in the hands of a reasonably careful
and prudent owner. In Scruggs v. Railroad Co., 108 U. S. 368-
375, 2 Sup. Ct! 780, it was said that, where the mortgagee's “posses-
sion is by tenant, she is accountable for such rents and profits as she
could by reasonable diligence have received.” But in this case the
mortgagee, whose possession was by tenant, had employed a suit-
able and responsible agent. Undoubtedly, such a mortgagee can-
not wholly discharge himself from all accountability to a mort-
gagor by proof that the management of the property had been in-
trusted to capable and responsible agents. For the neglect of
such agents the mortgagee must ordinarily be responsible. But
this case presents peculiar circumstances. The mortgagor was
upon the premises constantly, and was relied upon largely by the
. agent to secure tenants, and did, in a way, interest himself in se-
curing renters. The facts of this case make one where the mort-
gagor participated in the management of the mortgaged premises,
If there was inefficient advertisement for tenants, or inactivity in
securing acceptable renters, it was, as found by the circuit court,
the result of the mutual fault of Juneau and Karste. If, as Junean
now claims, Karste was.not duly diligent,—if he neglected to close
with acceptable tenants or sufficiently advertise premises,—Juneau
was at all times cognizant of such negligence. Yet he made no
complaint, and gave no notice to the absent mortgagee of the
agent’s neglect, or of his intention to hold complainant to the tech-
nical responsibility of a mortgagee in possession. His participa-
tion in the mismanagement of this property, coupled with his
silence, under the circumstances, makes it grossly unjust that he
should now be allowed to hold the complainants for any part of
a loss which might have been avoided but for his own inactivity,
and neglect to notify the complainants of facts known to him and
not known to them. In Hughes v. Williams, 12 Ves. 493, the facts
were much those of this case. There it was sought to charge a
mortgagee with negligence in underletting the premises. The lord
chancellor said as to this:

“Another circumstance that weighs with me,—that the mortgagor, if he knows
the estate is underlet, ought to give notice to the mortgagee, and to afford his
advice and aid, for the purpose of making the estate as productive as possible.
If he communicate to the mortgagee plans of improvement in his contemplation,
which were disappointed by the embarrassment of his affairs, the court might take
a stricter view of the mortgagee’s conduct. In this instance, not only such notice
was not given, but, during this whole period of sixteen years while the mortgagor
was out of possession, he never stated that the estate was not managed as it
might be. Can the mortgagor lie by, not giving notice that a great rent may be

made, and come afterwards, by way of penal inquiry, to charge the mortgagee
with the effect of his own negligence?”’

The mortgagee’s liability for rent, where his possession is only
by tenants, must rest upon evidence of actual negligence, under all
the facts of the case. This principle we think is fully supported
by the authorities. 4 Kent, Comm. (12th Ed.) p. 166; 3 Pom. Eq.
Jur. (24 Ed.) § 1216; Murdock v. Clarke, 90 Cal. 427, 27 Pac. 275;
Gresham v. Ware, 79 Ala. 192; Hughes v. Williams, 12 Ves. 493;
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Van Buren v. Olmstead, 5 Paige, 9; Gerrish v. Black, 104 Mass.
400-404. Though Juneau was under no legal duty to aid or assist
the mortgagee’s agent in the renting of the mortgaged premises,
it is not unjust or inequitable to hold that his volufitary co-oper-
ation with that agent involved at least the duty of seasonably com-
plaining to the ignorant and absent mortgagee of the mismanage-
ment of which he now for the first time complains. The special
commissioner took no notice of this misconduct, and the learned
circuit judge was of opinion that its only effect should be to ap-
portion the consequences. We think it wholly estops the defend-
ant to now assert any claim for mutual negligence aggravated by
his remarkable silence when it was his duty to speak. For this
reason we think the account should be recast so as to charge com-
plainants only with the rents actually reported as collected.

The other assignments of error must be overruled. They all
involve disputed questions of fact, upon which both the special
commissioner and court have agreed. Under such circumstances,
a very plain showing of mistake must appear, to authorize this
court to go behind such a report and decree of confirmation. Cam-
den v. Stuart, 144 U. 8. 104-118, 12 Sup. Ct. 585; Tilghman v. Proc-
tor, 125 U. 8. 136, 8 Sup. Ct. 894; Kimberly v. Arms, 129 U. 8. 512,
9 Sup. Ct. 355; Turley v. Turley, 85 Tenn. 251, 1 8. W. 891. The
cause will be remanded, and the decree modified in the particular
directed. The costs of appeal will be paid by Juneau.

UNITED STATES v. ADDYSTON PIPE & STEEIL CO. et al.
(Circuit Court, B. D. Tennessee, S. D. February 5, 1897.)

1. ANTI-TRUST ACT—INTERSTATE COMMERCE.

The act of congress of July 2, 1890, commonly known as the *“Anti-Trust
Act,” does not, and could not constitutionally, affect any monopoly or contract
in restraint of trade, unless it interferes directly and substantially with inter-
state commerce, or commerce with foreign nations.

2. Same,

‘Where several corporations engaged in the manufacture of cast-iron pipe
formed an association whereby they agreed not to compete with each other
in regard to work done or pipe furnished in certain states and territories, and,
to make effectual the objects of the association, agreed to charge a bonus
upon all work done and pipe furnished within those states and territories,
which bonus was to be added to the real market price of the pipe sold by
those companies, this combination was not a violation of the anti-trust aect,
as it affected interstate commerce only incidentally.

8, SaME.

In the examination of such a contract, fraud and illegality are not to be
presumed, but must be proved, as in all other cases,

¢, SAME.

In a suit such as this, in the name of the United States, jurisdiction de-
pends alone upon the act; and the court is concerned with no case between
private persons or corporations, where jurisdiction depends on other conditions,
and in which proceeding a common-law remedy might become available.

James H. Bible, for complainant.
Brown & Spurlock and W. E. Spears, for defendants,



