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planation of the practice in this state and the effect of two such
returns here, allowed $2 for this servic,e and the returns and have
continued to do so ever since. The item is, therefore, allowed as
charged.
And now, to wit, February 12, A. D. 1897, a judgment is award-

ed plaintiff in above case for $754.86, the aggregate of items of claim
allowed as above, together with costs.

HAHN Y. ERHARDT, Collector.

(Ofreuft Court of Appeals, Second Circuit. Februal"1 1, 1897.'
O'Il'STOMS DUTlll:S-CU.SSIFIC.lTION-PROTlI:ST-SlMILI'IUDB CLAUSE-PRECIOUS STONES.

When an Importer Intends to rely upon the similitude clause of the taril!
act for the purpose of identifying his merchandise with some enumerated ar-
ticle of the tariff schedules, and means to place his objection to the action of
the collector on the ground that the collector has not given due effect to that
provision, he should state the fact in his protest; and, if he fails to do SO, his
objection Is not stated distinctly and specifically, within the meaning of the
lItatute. Accordingly, held, that a protest, claiming that the articles in ques-
tion were dutiable under the provision of the tariff act imposing a duty on
precious stones, was insufficient to raise the question whether such articles
should have been classified as precious stones by force of the similitude pro-
nsion of the act.

Appeal from the Circuit Court of the United States for the South-
ern District of New York.
Comstock & Brown (Everit Brown, of counsel), for plaintiff in

error. '
Wallace Macfarlane, U. S. Atty., and James T. Van Rensselaer,

Asst. U. S. Atty., for defendant in error.
Before WALLACE and SHIPMAN, Circuit Judges.

WALLACE, Circuit Judge. This is an action to recover duties
alleged to have been illegally exacted by the defendant, as collector
of the port of New York, upon certain importations made by the
plaintiff in the year 1889, consisting of cane heads, paper cutters,
glove-hook handles, paper weights, etc., composed, some of rock
crystal, some of agate, and others of onyx. The articles were classi-
fied by the collector and subjected to duty under that provision of
the· tariff act of March 3, 1883, prescribing that there should be
levied,collected, and paid on the importation of "all articles manu-
factured, in whole or in part, not herein enumerated or provided
for, a duty of 20 per centum ad valorem." The ground of objection
specified in the protest of the plaintiff was that the articles were
dutiable under that provision of the act subjecting to a duty of 10
per cent. ad valorem "precious stones of all kinds." Upon the trial
the plaintiff offered evidence for the purpose of showing "that the
articles in suit were substantially similar in their material, in their
quality, in their texture, and in the uses to which they may be ap-
plied, or in some one or more of these particulars, to the general
daBS of articles known in trade and commerce at and prior to March
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3, 1883, as "precious stones." The court excluded the evidence upon
the objection that the protest was inS'llfficient to authorize a re-
covery under the similitude provision of the tariff act. The ruling
was duly excepted to, and its correctness is challenged by the as-
signments of error.
The case presents the single question whether, under such a pro-

test, the importer could be permitted to claim that the duties were
erroneously exacted because his importations should have been
classified as precious stones by force of the similitude provision of
the tariff act.
The statute which precludes an importer from recovering duties

which have been erroneously exacted, unless he has made a protest
in writing, "setting forth distinctly and specifically the grounds of
objection," has always been construed as requiring the objection to
be so distinct and specific as to advise the collector exactly what
the error complained of is. "Technical precision is not required,
but the objections must be so distinct and specific as, when fairly
construed, to show that the objection taken at the trial was at the
time in the mind of the importer, and that it was sufficient to notify
the collecror of its true nature and character, to the end that he
might ascertain the precise facts, and have an opportunity to correct
the mistake and cure the defect, if it was one which could be obvi-
ated." Davies v. Arthur, 96 U. 8. 148.
The similitude provision is intended to prescribe the duty to which

articles are to be subjected that have been omitted in the enumera·
tion of dutiable articles in the schedules of the tariff laws. It has
no application when the imported article can be identified with any
of those described in any of the schedules. If the importer asserts
in his protest that his merchandise belongs to the category of
enumerated articles, he asserts by implication that its dutiable char-
acter is not to be ascertained by reference to the similitude provision.
The similitude provision creates a test or criterion for ascertain-

ing whether, although the article is not enumerated, it is neverthe-
less better capa:ble of indentification by reason of similarity in one
or more specified particulars with some one rather than with any
other enumerated article, and subjects it to the same rate of duty
imposed upon the enumerated article which it most resembles. In
one sense, it is a rule of construction for the guidance of customs
officers; but its application always involves an inquiry of fact,-the
determination of the question, depending more or less upon expert
knowledge, whether, in material, in quality, in text'llre, or in the use
to which it is to be applied, the article more nearly resembles one
enumerated article than another.
The protest in the present case would naturally lead the collecror

to inquire whether the importations were "precious stones," in the
commercial acceptation of that term; and certainly it would not
give him notice that the importer intended to claim that, although
they were not precious stones, yet, because they were of the same
material, or because they were capable of the same use, they more
nearly assimilated to precious stones than to any other enumerated
article.
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i We conclude that in all cases in which the importer intends to
rely upon the similitude clausf> for the purpose of identifying his
merchandise with some enumerated article of the tariff schedules"
and means to place his objection to the action of the collector upon
the ground that the collector has not given due effect to that pro-
vision, he should state the fact in his protest, and, if he fails to do
so, his objection is not stated distinctly and specifically, within the
meaning of the statute. It follows that the ruling in the court be-
low was correct, and that the judgment should be affirmed.

DIAMOND MATCH CO. v. HANOVER MATCH CO. et 0,1.
(Circuit Court, E. D. Pennsylvania. January 15, 1897.)

No. 33.
L MACHINE.

The Blsum patent, No. 281,408, for a "machine for bundling match sticks,"
shows a patentable combination as to claim 1; and, as to claim 10, is to be
as broadly construed as its terms will fairly admit, and infringement is to be
tested by a liberal application of the criterion of substantial equivalency.
These claims, accordingly, held valid and infringed.

2. SAME.
The Donnelly patent, No. 292,474, for a "match-making machine," held to

show patentRble novelty and invention as to cl!iim 2, and also held infringed.

This was a suit in equity by the Diamond Match Company against
the Hanover Match Company and others for alleged infringement of
two patents relating to machines for bundling match splints.
Lysander Hill, Prindle & Russell, and B. H. Lowry, for complain·

ant.
Geo. Harding and Geo. J. Harding, for respondents.

DALLAS, Circuit Judge. This is a suit upon two patents, both
of which relate to machines for bundling match splints preparatory
to dipping them into an ignitable compound.
1. Patent No. 281,408, dated July 17, 1883, was issued to William

H. H. Sissum for "machine for bundling match sticks." The first and
tenth claims are involved. The first is as follows:
(1) The c-ombination, with a hopper having its front or back, or both, provided

with a pivoted lower section or sections, and a roller arranged therein for carrying
the match sticks from the hopper, of means for imparting a positive and constant
vibrating or swinging motion to said sectio'n or sections in a direction transverse
to the length of said roller, substantially as specified.

It is contended that this claim is void, but the argument in sup-
port of that contention, though presented with much ability, has
failed to persuade me that the presumption in favor of the validity of
the claim has been rebutted. It is insisted that each of the elements
were old; but, if this were conceded, yet, as for a combination, this
claim would still be good. I cannot agree that coaction of the sev-
eral parts is not shown, or that their co-operation to produce a unitary
result was not contemplated. The ultimate end in view was the
proper delivery of the splints to a device employed at a succeeding


