ol4d 78 FEDERAL REPORTER.

guishable from such a case, because here was not the ordinary hiring
of a carriage for a trip, but it was the hiring of a truck to be built
upon, so that its nature as a vehicle was changed, and then a separate
hiring of the means of locomotion. This did, in our opinion, place
the drivers under the control of the executive committee of the grand
-army post, and made that post, for the time being, the master of the
driver. To it, therefore, must the driver look for indemnity for any
injury suffered by him through the negligence of the post in altering
and loading the truck., The judgment of the circuit court is affirmed.

DILL v. UNITED STATES.
(District Court, H. D. Pennsylvania. February 138, 1897.)

1. UNITED STATES MARSHALS—FEES—ATTENDANCE BEFORE COMMISSIONER.

. The marshal is entitled to fees for attendance by deputy at examinations
before a commissioner, though the deputy was paid for attendance on the same
day on the district or circuit courts,

2. SAME~~MILEAGE.

The marshal is entitled to mileage m going to serve warrants of removal
and commitment, though he has been paid 10 cents per mile for transportation
of the prisoner on the same warrant at the same time.

8. BAME~~SERVING WARRANTS OF COMMITMENT.
The marshal is entitled to fees for serving warrants of commitment.
4, SaME~MILEAGE IN SERVING WARRANTS.

A commissioner issued a warrant at Harrisburg, Pa., to be served at Rich-
mond, Pa, There being no deputy at Harrisburg, he forwarded the warrant
to the marghal at Philadelphia, and it was served by going by the most direct
route from there to Richmond. Held, that the marshal was entitled to mileage
for this distance of actual and necessary travel, and not merely for travel
from Harrisburg to Richmond.

5. SAME—MILEAGE—JURY SUMMONSES.

The marshal is entitled to mileage on each of a number of jury summonses

served on different persons at the same time and place.
6. ArrExDANCE ON COURT ON SUNDAY.

The marshal is entitled to a fee for necessary attendance on court on Sun-
day.

7." BSAME—COMPENSATION FOR GUARDS.

The marshal is entitled to be reimbursed for money actually paid for guards
for prisoners attending court, where there is no provision for confining prison-
ers within two miles of the court rooms.

8. SAME—WARRANTS OF ARREST,

If more than one warrant is issued for one individual, the marshal must serve

them separately, and is entitled to a fee for each service.
9. SAME~—~EXPENSES oF ENDEAVORING TO ARREST.

The marshal is not entitled to any sum, though actually expended by him in

endeavoring to arrest, beyond the statutory fee of two dollars.
10, Same—SerRvVING Wanrnraxts oN Poor Coxviars.

The marshal is entitled to fees for servmg Warrants, etc., on indigent con-

victs to bring them before the commissioner.
11. Ssve—RrerorNs oF NiriL HaBer.

A marshal having made a charge of 40 cents each for returns of unihil habet,
and it appearing that in the state practice two such returns were treated as
equal to a service, held, that the charge should be allowed.

Petition of Catharine 8. Dill, sole executrix of the last will and
testament of Andrew H. Dill, deceased, praying judgment of the court
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against the United States for the sum of $758.16, claimed as due
to her for services rendered by Andrew H. Dill as a marshal of
the United States for this district.

The respective counsel representing plaintiff and defendant submit
to the honorable court the following general statement:

It is agreed that the charges for mileage, expenses and rendition of services set
forth in the petition filed are correct; that the expenses were actually paid, and
the said services were actually rendered.

It is further agreed that all the items in the petition filed both for expenses in-
curred and fees earned were embodied in the various accounts of the said Andrew
H. Dill, deceased, during the years mentioned in the said petition, which said
accounts were examined and passed upon by the then U, 8. district attorney and
formally approved by this court. The various items of claim set forth in the
said petition are grouped in the schedule hereto attached.

(1) Amount earned and not received for attending by deputy at examinations
before a commissioner during years 1887 and 1888, $328,

A United States marshal is entitled to charge for the attendance of himself
and his deputies before United States commissioners on the same days on which eir-
cuit or distriet courts are in session and fees for attendance on these courts are
charged and paid. Saunders v. U. 8., 78 Fed. 792; U. 8. v. Xerns,

Counsel for the United States contends that said deputies were not entitled to
said pay for the reason that on the days for which they charge for attendance be-
fore United States commissioners they were actually paid attendance upon the district
and circuit court as bailiffs; that duplicate per diems are not authorized, and fur-
ther that the treasury department has disallowed the charges embraced in this
particular item of claim. It is however admitted that similar charges for attend-
ance of deputy marshals under the same circumstances were subsequently allowed
to Marshal Dill during the years 1889 and 1890, and have been allowed by the
treasury department up to the present time,

(2) Amount earned and not received for travel in going only to serve warrants
of removal and warrants of commitment during the years 1887, 1888, 1889 and
1890, $141.18.

This charge is authorized by paragraph 25, § 829, Rev. St., viz.: “For travel in
going to serve any process warrant, attachment or other writs six cents a mile
to be computed,” etc. If the disallowance is because a charge has been made for
transportation of the prisoner this is not a valid reason. Paragraph 20 of section
829 provides: “For transporting criminals ten cents a mile for himself and for
each prisoner and necessary guard.”

In the case of Tanner v. U. 8. (decided in the court of claims in 1889) 25 Ct.
Cl. 68 (a ease in point), Judge Davis said: “It appears that for fifteen years the
accounting officers consistently construed the statute as authorizing the payment to
the marshal of the two fees,—one for travel in the service of a warrant of commit-
ment; the other for transporting the criminal named in the warrant. The con-
struction given to a statute by those charged with the duty of executing it is
always entitled to the most respectful consideration and ought not to be overruled
without cogent reasons.” The court found as conclusions of law that the claimant
recover the sum of $128.16 fees for mileage.

In the case of U. 8. v. Kerns, U. 8. Dist. Ct.,, August Sess. 1888, No. 4, this
court allowed services for return mileage where marshal has secured or delivered
a prisoner pursuant to warrant of arrest or removal. Harmon v. U. 8., 43 Fed.
560.

Counsel for the United States contends that this item of claim is unauthorized,
as the statutes nowhere allow a marshal six cents per mile in addition to the ten
cents per mile for transportation on the same warrant at the same time. The
treasury department disallowed this item for this reason.

(3) Serving warrants of commitment in 1887, 1888 and 1889, $60.

Saunders v. U. 8., 73 Fed. 782, 792.

A mittimus for the commitment of a prisoner is a warrant for the service of
which on such prisoner the marshal is entitled, under Rev. St. § 829, to a fee of
$2. In these cases writ was served upon the prisoner, not upon the jailer.

In U. S. v. Kerns, supra, the court allowed defendants charges for fees for
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temporary commitments. Also, see Turner v. U. 8., 19 Ct. Cl. 629; Heyward v.
TU. 8., 37 Fed. 764; Hoyne v. U. 8., 38 Fed. 542.

Counsel for the United States contends that the claim in this item was disal-
lowed by the treasury department, for the reason that the writ was served upon
the jailer, and not upon the defendants. This item is composed of charges for
service of warrants of commitment upon defendants where there was more than
one defendant. The fee allowed by law for executing a warrant of commitment
where two or more persons are committed under the same warrant is $2.

(4) Travel,—deputy marshal in 1887 to serve at Richmond, Franklin Co., 190
miles, at 6 cents, making a total of $11.40; of this amount $5.04 allowed, being
for 84 miles’ travel from Harrisburg, where writ was issued,—$6.36.

Having no deputy at Harrisburg at the time the warrant was issued the com-
missioner forwarded warrant to Marshal Dill at Philadelphia. The distance trax-
eled was necessary to serve writ; the route taken was the most direet. The evi-
dent intention of congress was to give the officer 6 cents a mile for every mile
actually and necessarily traveled by the most direct practical route in going to
serve the writ. In U. 8. v. Kerns, supra, this court entertained a question re-
garding the services of venires kindred to the above (in principle), and awarded
tull claim of mileage.

Counsel for the United States states that the original claim was for $11.40. Of
this amount the treasury department allowed the sum of $3.04, being the mileage
from Harrisburg, where the warrant was issued, to Richmond, where it was served,
and disallowed the mileage from Philadelphia to Harrisburg for the reason that
section 829, Rev. St., only allows a marshal mileage from the place where the war-
rant is served to the place where it was returned.

(5) Total amount of mileage earned and not received for travel in going only to
serve jury summoens during 1887-1888, $24.82,

Section 829, par, 25, before quoted, provides: “For travel in going only to serve
any process, warrant attachment or other writ, * * * six cents a mile. * * *
But where more than two writs of any kind required to be served in behalf of
the same party on the same person might be served at the same time, the marshal
shall be entitled to compensation on only two of such writs.” The jury summons
in question, were all served upon different persons, and there is nothing in this
paragraph restraining or controlling the journeys of the marshal or deputies in
performing his duty. The mileage was clearly and legally earned.

Saunders v. U. 8., 73 Fed. 783, and Harmon v. U. 8., 43 Fed. 560, decide that
a marshal may charge for travel upon two or more writs against different persons
served at the same time and place This court allowed this claim in U, 8, v.
Kerns, supra.

Counsel for the United States contends that this is double mileage; that the
marshal is only allowed for travel in service of one writ, although there may be a
number in his hands and served by him at the same time and place.

(6) Andrew H. Dill claims for attendance as marshal upon the U, 8. circuit
court for the Eastern Dist. of Penna. on the 16th day of October, 1887, earned
but not received, $5.

This was Sunday and is a claim for actual attendance on court in charge of a
jury that was deliberating on a verdiet.

Counsel for the United States contends that October 168, 1887, was Sunday;
that from the records it appears that the case of Green v, Pennsylvania R. Co.,
No. 2, April Sess. 1887, was given to the Jury on the preceding Saturday, and that
on the day in questlon (October 16th) the jury were still deliberating, and their
verdict was received on the following day~—0ctober 17th.

(7) Total amount actually paid to guards in charge of U. S. prisoners while in
attendance on court during 1887 and 1888, and not received from the United
States, $92.

Section 830, Rev, St., provides that the marshal shall be paid among other items
“his expenses necessarily incurred for fuel, lights and other contingencies that may
acerue in holding courts within this district.” During the years 1887 and 1888
there was no cage for the keeping of prisoners during the period of attendance
upon court awaiting trial. It was absolutely necessary that the prisoners ordered
up from the county prison should be guarded. This item represents money
actually paid by the marshal, and the cause for the expenditure is certainly a con-
tingency within the meaning of the section above quoted,
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Counsel for the United States contends that no such charge for payment to
guards is provided by the fee bill.

(8) Amount earned and not received for serving warrants to apprehend in 1888
and 1889, $6. .

This item represents two cases. In U. 8. v. Mull, $2. This was disallowed
upon the claim that there were two warrants and defendant was in custody by
virtue of the first already executed. There were two warrants issued by the com-
missioner, and the marshal took the defendant in custody on both of them and so
returned the warrants. The defendant might have been discharged on one of the
warrants and held on the other; therefore the marshal was entitled as much to
the service of one as the other.

In the other case, U. 8. v. Brennan ($4), service was made on three persons.
Service on one was allowed; service on the other two disallowed. The right of
the marshal to receive for each and every person served has already been dis-
cussed. Rev. St. § 829, par. 25.

Counse! for the United States states that this item was disallowed by the
treasury department for the reason that there were three cases in which the mar-
shal served two warrants at the same time on the same defendants. The de-
partment allowed for service of one warrant only in each case, and refused to
allow for the other, contending that one warrant was sufficient to apprebend the
defendants. ,

(9) Total amount of actual expenses incurred in endeavoring to arrest, and not
received during the year 1889, $3.30.

The actual expense was $5.30; all over and above $2 disallowed. This represents
money actually paid out by the marshal in necessary expenses, and this court sus-
tained such a claim in the case of U. S. v. Kerns.

Counsel for the United States states that this is a charge for actual expenses
incurred in endeavoring to make arrest for which the fee bill provides but the sum
of $2. The department allowed the $2, but disallowed the $3.30 as being an excess
charge. See “Fee Bill,” Rev. St. § 829.

(10) Total amount earned and not received for serving warrants, etc., on indigent
convicts, in accordance with section 1042, $34.70, )

Allowance suspended until it is shown that there was a contest and what pro-
ceedings were had to constitute a contest. This character of claim is allowed by
the court in the case of Saunders v. U. S.

Counsel for the United States states that this item was disallowed by the treas-
ury department which contended that there was no necessity for bringing the con-
vict before the commissioner on a warrant as the commissioner could give the
indigei.t convicts hearings while confined in jail. It is however admitted that sim-
ilar charges were subsequently allowed by the department and are still allowed.

(11) Charge for making 132 returns (at 40 cents) of nihil habet as to defondants
in writs of scire facias to revive judgment and continue lien in 1889 and 1890,
$52.80.

Disallowed,—explanation desired as to the amount for each return 40 cents,
and as to the meaning of return nihil habet. The government is placed in the same
position by two returns of nihil habet as if the writ had been actually served.
It is the practice of the sheriffs of the counties of the state to charge the same fees
for two returns of nihil habet to a sci. fa. as for one service. This charge of 40
cents was made in conformity to the law of the state. In U. 8. v. Kerns, supra,
the court allowed fees claimed by defendant for services in endeavoring to arrest
when no service was made.

Counsel for the United States claims this item was disallowed as unauthorized by
the treasury department; and that technically such returns are of course no service
upon the defendants. Nevertheless he admits that as upon two returns of nihil
habet on the same defendant, the United States was placed in the same position
as to such services as if actual services had heen made, and for which the marsha
wonld have been entitled to a fee of $2 for each service. .

(12) Total amount earned and not received for the service of subpcenas in 1888,
$4.
These charges suspended to know if prosecution was upon indictment. Cer-
tificate of district attorney was attached to the marshal’s explanation, and there
is no reason why this item should have been disallowed.

Counsel for the United States states that the treasury department disallowed
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the same for the reason that the witnesses had already been subpeenaed in another
case for att_endance upon court for the same days, and therefore there was no
need of service of subpcena the second time.

H, Merriam Allen, for plaintiff.
Michael F. McCullen, Asst. U. 8. Atty., for the United States.

BUTLER, District Judge. The facts involved are agreed upon
by the parties as appears by their statement filed. I will not dis-
cuss the questions presented by these facts, at length.

As respects the item of $328 specified in the petition, “amount
earned and not received for attending by deputy at examination be-
fore a commissioner during the years 1887 and 1888,” I see no room
for controversy. The question raised respecting this item, has
been repeatedly passed upon by the courts and decided in favor
of the plaintiff. Such claims, arising under similar circumstances,
were uniformly paid by the treasury, without objection, until in
1887, when some especially astute clerk appears to have suggested

.a doubt on the subject, in consequence of which, this plaintiff’s
claims, as well as others, were rejected. After the expiration of
a couple of years the treasury department appears to have changed
its mind, and has from that time forward paid such claims. This
claim, however, having been rejected, the department does not now
feel itself warranted in paying it without suit. This item is al-
lowed.

As respects the item of $141.18, “amount earned and not received
for travel in going only to serve warrants of removal and warrants
of commitment during the years 1887, 1888, 1889 and 1890,” much
the same may be said. Such services were uniformly paid with-
out objection, up to the date before stated, and this item in this
claim was passed upon by the district attorney and approved by
him for the United States, and allowed by the court accordingly,
in the marshal’s several accounts, as they were presented to the
court for approval. The validity of this item of claim is covered
fully by Harmon v. U. 8., 43 Fed. 560.

'‘As respects the item of $60, for “serving warrants of commit-
ment in 1887, 1888 and 1889,” I feel no hesitation in allowing it.
Such services were always allowed prior to the date referred to,
and such allowance seems to be fully warranted by the language
of the statute and the discussions of the courts, notably Saunders
v. U. 8, 73 Fed. T82.

As respects the item of $6.36, “traveling expenses or fees: for
serving warrants,” the charge seems to be proper and should be
allowed. The travel here was actually necessary and the claim is
clearly within the spirit, if not within the strict letter, of the stat-
ute.

As respects the item $24.82, “for mileage in serving jury sum-
mons in 1887 and 1888,” nothing need be added to what has al-
ready been said in speaking of other items of the plaintiff’s claim.
See, also, Saunders v. U. 8, 73 Fed. 782.

As respects the item of $5, “for marshal’s attendance upon U.
8. district court on 16th day of October, 1887,” there is no valid
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objection to its allowance. The services were rendered, and the
charge is in strict pursuance of the statute. It appears to have
been stricken out of the account by the department because the
16th was a Sunday. This fact is immaterial. The attendance was
necessary, and the marshal was required to perform the service.

As respects the item of $92, “amounts actually paid guards of
the United States prisoners while attending court,” it is admitted
for the United States that this money was paid for guards at a
time when no provision existed for confining prigoners in the court
apartments or anywhere nearer than the Philadelphia prison, which
is two miles distant, and that the guards were, therefore, neces-
sary. I think a liberal and just construction of section 830 of
Revised Statutes covers this item and that justice requires such a
construction to be made.

As respects the item of $6, for “amount earned and not received
for serving warrants to apprehend,” the objection is founded on
the fact that two warrants were served on each of the individuals
arrested. The amount claimed for the service of each warrant
conforms to the terms of the statute, and as the statute provides
this compensation for the service of warrants, without reference
to the number which may be issued against the same individual,
I do not see any force in the objection. If several such are issued
the marshal must serve them separately, and when he does so he
is entitled to the compensation provided for each service. This
question appears also to have been passed upon in Harmon v. U.
8., 43 Fed. 560.

As respects the item of $3.30, “amount of actual expenses in-
curred in endeavors to arrest,” I think the department is right in
disallowing it. The charge was in excess of the sum named in
the statute for such expenses and the plaintiff was consequently
allowed $2 as the statute provides. He might possibly have sus-
tained a charge for services and travel in endeavoring to make the
arrest, then contemplated, but he has not presented such a charge.

As respects item $34.70, “amount earned for serving warrants,
ete., on indigent convicts,” the same is allowed as just and prop-
er and is sustained by Saunders v. U. 8., supra.

As respects item $52.80, charged for “making 132 returns (at
40 cents) of nihil habet,” I do not find, in the statute, any language
which is directly applicable to this subject. If the process had
been served the marshal would have been entitled, under the stat-
ute, to a charge of $2. No provision is made for an unsuccessful
effort to serve and a return of nihil habet. The practice of treat-
ing two returns of nihil habet as equal fo a service is peculiar
to this state, and the national fee bill does not, therefore, contem-
plate such cases; but inasmuch as the ineffectual efforts to serve
and the consequent returns are freated as equal to a service, and
as the marshal must make these efforts and returns without com-
pensation unless he is paid as for a service, it seems allowable and
just, so to pay him, and I think therefore, the marshal might have
charged $2 as for a service and return instead of 80 cents, as he
has done. Since the rejection of this item, the department, on ex-
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planation of the practice in this state and the effect of two such
returns here, allowed $2 for this service and the returns and have
continued to do so ever since. The item is, therefore, allowed as
charged.

And now, to wit, February 12, A. D. 1897, a judgment is award-
ed plaintiff in above case for $754.86, the aggregate of items of claim
allowed as above, together with costs.

f ————— e |

HAHN v. ERHARDT, Collector.
(Circuft Court of Appeals, Second Circuit. February 1, 1897.)

CrsToMs DUT1ES—CLASSIFICATION—PROTEST—SIMILITUDE CLAUSE—PRECIOUS STONES.

‘When an importer intends to rely upon the similitude clause of the tariff
act for the purpose of identifying his merchandise with some enumerated ar-
ticle of the tariff schedules, and means to place his objection to the action of
the collector on the ground that the collector has not given due effect to that
provision, he should state the fact in his protest; and, if he fails to do so, his
objection is not stated distinctly and specifically, within the meaning of the
statute. Accordingly, held, that a protest, claiming that the articles in ques-
tion were dutiable under the provision of the tariff act imposing a duty on
precious stones, was insufficient to raise the question whether such articles
should have been classified as precious stones by force of the similitude pro-
vision of the act.

Appeal from the Circuit Court of the United States for the South-
ern District of New York.

Comstock & Brown (Everit Brown, of counsel), for plaintiff in
error. X

Wallace Macfarlane, U. 8. Atty., and James T. Van Rensselaer,
Asst. U, 8. Atty., for defendant in error.

Before WALLACE and SHIPMAN, Circuit Judges.

WALLACE, Circuit Judge. This is an action to recover duties
alleged to have been illegally exacted by the defendant, as collector
of the port of New York, upon certain importations made by the
plaintiff in the year 1889, consisting of cane heads, paper cutters,
glove-hook handles, paper weights, etc.,, composed, some of rock
crystal, scme of agate, and others of onyx. The articles were classi-
fied by the collector and subjected to duty under that provision of
the tariff act of March 3, 1883, prescribing that there should be
levied, collected, and paid on the importation of “all articles manu-
factured, in whole or in part, not herein enumerated or provided
for, a duty of 20 per centum ad valorem.” The ground of objection
specified in the protest of the plaintiff was that the articles were
dutiable under that provision of the act subjecting to a duty of 10
per cent. ad valorem “precious stones of all kinds.” Upon the trial
the plaintiff offered evidence for the purpose of showing “that the
articles in suit were substantially simijlar in their material, in their
quality, in their texture, and in the uses to which they may be ap-
plied, or in some one or more of these particulars, to the general
elass of articles known in trade and commerce at and prior to March



