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TOWN OF DARLINGTON v. ATLANTIC TRUST CO.
(Circuit Court of Appeals, Fourth Circuit. January 14, 1897.)

No. 192.
MUNICIPAL CORPORATIONS-TAXATION-RuLWAY AID BOXDS-SPECIAL FUND.

The charter of the town of D. authorized it to levy taxes, without limit, fer
the use of the town, and also provided that, if it should issue bonds in aid
of a railroad, it might levy an additional tax, sufficient to pay the interest
thereon, not exceeding 50 cents on the $100 of taxable property. Held, that
the special fund which might be created by such additional tax was not the sole
fund for the payment of interest on the bonds, but, such bonds and the coupons
thereon being debts of the town, the holders thereof were entitled to pay-
ment out of the general funds of the town, after exhausting such special fund,
and the levy of a tax sufficient to pay such debts might be compelled by man',
damus.

In Error to the Circuit Oourt cd' the United States for the District
of South Carolina.
On January 4, 1896, the Atlantic Trust Company, a corporation of New York,

filed in the court below its petition for a mandamus against the town of Darling-
ton, a corporation of South Carolina, alleging that on September 31, 1894, it had
recovered in the said court, against the town of Darlington, a judgment for the
sum of $6,873.60 and costs, the said judgment being for cedain unpaid coupons
due by the said town of Darlington; that demand had been made for the pay-
ment of the said judgment on the mayor and aldermen of the town, who failed
and neglected to pay it; that there was no corporate property of said town sub-
ject to execution; that execution had been returned nulla bona; and that the pe-
titioner had been unable to obtain payment of said judgment. The prayer was for
a mandamus commanding the said town and the town council thereof to pay the
judgment, interest and costs, and, if there were no sufficient funds in the treasury,
then to levy a tax sufficient to raise the amount. The town of Darlington, in its
return to the petition, for cause why the mandamus should not issue commanding
a tax to be levied sufficient to pay the debt, set up that the coupons which were
the cause of action upon which the judgment was recovered were interest coupons
on bonds issued by the town of Darlington to aid in the construction of the Charles-
ton, Sumter & Northern Railroad, in pursuance of an ordinance of the town passed
under authority of an act of South Carolina amending the charter of the town,
approved December 24, 1889; and that the town had no power to levy a tax for
the payment of this debt, except a tax not eXLoeeding 50 cents on each $100 of taxa-
ble property. The case came on to be heard upon the petition and answer, and
the court ordered the mandamus to issue, directing that, at the time of the next
annual town tax levy, there should be levied and collected, in the same manner as
ot.her taxes, a tax sufficient in amount to pay the judgment, interest, and costs.
The town of Darlington then sued out this writ of erTor.
In ent.ering its decree, the court (Judge Simont.on) filed the following opinion

(63 Fed. 76), which fully states all the additional fact.s:
"This is a pet.ition for a mandamus. The petitioner, the Atlant.ic Trust Com-

pany, obtained in this court a verdict against the defendant, the town of Darling-
ton, and entered up judgment in the sum of seven thousand one hundred and
ten and 62-100 dollars. 63 Fed. 76; Id., 16 C. C. A. 28, 68 I"ed. 8·19. Execu-
tion has been issued, and has been ret.urned nulla bona. The officials of the
defendant say that there is no money in the treasury to pay this debt. The
causes of act.ion on which judgment was obtained were coupons on bonds is-
sued in aid of a railroad company. The plaintiff in execution now prays 'that a
writ Of mandamus may issue against t.he said town of Darlington, and against
the city council thereof, commanding them t.o pay forthwith to the petitioner
the amount due on said judgment, with interest. and costs, and, in the event
t.hat there are at t.he present time no funds in the treasury of the said town of
Darlington sufficient for t.hat purpose, t.hat the said town be o·rdered and directed
by said writ to levy a sufficient tax upon the property of the said town for the pur-
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pose ot raising an amount sufficient to pay said judgment and interest thereon
and costs.' This is the proper course in a case of this character, the mandamus
being in the nature of an execution. Chanute City v. Trader, 132 U. S. 210, 10
Sup. Ct. 67. :
"The anSwer of the defendant in ixecution sets up several defenses. At the

hearing, these were abandoned except one. That is that under its charter the town
of Darlington has power to levy but fifty cents on each one hundred dollars of
the real and personal p,roperty assessed for and liable to taxation to pay interest
on bonds issued in aid of railroads. It has been assumed, and it seems conceded,
without, however, a statement of the figures, that such a levy would not pay this
debt. The sole question in the case, then, is: Is the town of Darlington, by its
charter, limited to the levy of an annual tax of fifty cents on each one hundred
dollars of taxable property, for the purpose of paying interest on bonds issued in
aid of railroads? '.rhe charter of this town is found in 18 St. at J-,arge S. C. p.
923. In this act this section occurs: 'Sec. 16. That the mayor and aldermen shall
have the power and authority to impose taxes each year for the use of said to,wn,
that is to say, not exceeding fifty cents on each one hundred dollars worth of real
and personal property being in the limits of said town, except the property of
churches, charitable associations and institutions of learning. Tbe value of such
real and personal property, for the purpose of taxation, shall be fixed and as-
sessed as hereinafter provided.' The twenty-ninth section of the same act au-
thorized the mayor and aldermen, upon being authorized thereto' by a majority
vote of the said town, to borrow money for the purpose of internal improve-
ments, and to issue bonds or scrip therefor, at an interest not exceeding 7
per cent. per annum, and payable out of the taxes and income of the town.
In 1889 (20 St. at Large, p. 504) this act was amended. In the sixteenth
section was inserted a proviso as follows: 'Provided, that if the said mayor and
aldermen should hereafter issue bfmds for the purpose of aiding in the construction
of railroads, then they may impose an additional tax to raise a sufficient amount
to pay the interest on said bonds, which additional tax shaH not exceed fifty cents
on each one hundred dollars worth of real or personal property as above provided;'
the concluding words of the sixteenth section, 'The valne of such real and personal
property,' etc., being retained. 'l'he twenty-ninth section was amended also, after
the clause permitting the borrowing of money for internal improvements, and the
issuing of bonds or scrip therefor, by the insertion of a proviso: 'Said principal
ot bonds and scrip shall at no time exceed $5,000, except for the purpose of aiding
in the construction of railroads and for that purpose the said mayor and aldermen
may issue bonds 0,1' scrip in any amount.' Note that this authority to borrow was
for internal improvelllent, limited as to all other modes of internal improvement to
$5,000, without limit as to railroads; thus recognizing railroads as in the class
of internal imvrovernents. The bonds to which the coupons in this case belonged
were issued after the passage of this amendment. In 1891 this charter was again
amended in several particulars. 'rhose only requiring notice are these: Section
16 was amended in a peculiar way. The third section of the act declares: 'In
section 16 strike out after the word town on 3rd line the words "that is to say not
exceeding fifty cents on each one hundred dollars worth of," and insert instead
thereof the words "on all." So that said section as amended will read: "Sec. 16.
That the said mayor and aldermen shall have the power and authority to imllose
taxes each year for the use of the town on all real and personal property being
in the limits of the town, except the property of churches, charitable associations
and institutions of learning. The value of such real and personal property for
the purpose of taxation shall be fixed and assessed as hereinafter provided.'" It
will be observed that this section is precisely like the original section 16 in the
charter, except that the power of taxation is unlimited, and not confined to fifty
cents on the hundred dollars. No notice whatever is taken of the act of 1889
and the proviso attached by it to this section. Indeed, the act of 1891 proposes
to amend act of 1884, saying nothing of act of 1889.
"If it be concluded that, by the operation of the amending act of 1889, section

16 was eliminated from the act of 1884, and section 16 as amended inserted
in lieu thereof, and that, by the operation of the amending act of 1891, sec-
tion 16 of the charter reads as if in the act of 1891, this would end this ques-
tion. Under the act of 1891, the town council would have unlimited power
of taxation, with no reference to railroads or any restriction thereon. There is
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much to be said In tavor of this construction. The act of 1889 was IntE'noed to
Iluthorize the issue of bonds in aid of railroads, and applied to such bonds there-
after issued as an inducement to their purchase. '1'he bonds were issued to an
amount which exhausted the constitutional limit. At the time of the passage of
the act o·f 1891 there was no necessity of thill kind for the special railroad tax, and
this act withdrew all restriction on the taxing power for the nse-not the uses
-of the town. The twenty-ninth seetion of the act of 1884 recognizes that bonds
in aid of railroads are for the pnrposes of internal improvE'ment of the town, and
makes them payable out of the taxes and income of the town. In addition to this,
it will be seen by an inspection of section 16, as amended in the act of ISm. it
concludes with the concluding sentence of the acts of 1884 and 1889 corupiete,
leaving out the limitation of the power to tax and the proviso also. But this con-
struction may be doubtful. The act of 1891 does not repeal the act of 1889 in
express terms. There are no repealing words in the statute. Repeal by implica-
tion is not resorted to except in cases ot absolute necessity or patent inconsistency.
Chew Heong v. U. S., 112 U. S. 536,5 Sup. Ct. 255; Chicago, M. & St. P. Ry.
Co. v. U. S., 127 U. S. 406, 8 Sup. Ot. 1194.
"It is not unreasonable to suppose that the legislature treated the charter of this

town as containing a section 16, changed from its original language by the addition
of the proviso with regard to bonds issued in aid of railroads, and that by the act
of 1891 its purpose was simply to remove the restriction o·f the power to tax f1'01l1
fifty cents on the hundred dollars, and to substitute therefor unlimited power to
tax; that, this being its purpose, it repeated only so much of amended section 16
as was changed, to show the change. We would then read the section as follows:
'That the said mayor and aldermen shall have the power and authority to impose
taxes each year tor the use of said town on all real and personal property being
in the limits of said town, except the property of churches, charitable associations
and institutions of learning: provided that if the said mayor lind aldermen should
hereafter issue bonds for the purpose of aiding in the construction of railroads,
then they may impose an additional tax to raise a sufficient amount to pay interest
on said bonds, which additional tax shall not exceed fifty cents on ('aeh olle hun-
dred dollars worth ot real and personal property as above provided. value of
said real and personal property for the purpose of taxation, shall be fixed and as-
sessed as hereinafter provided.' It may be noticed here that this act provides for
an annual tax for the use of the town and for bonds in aid of railroads, the money
to be raised and expended annually. So the provision clearly is for the annual or
current interest. This view is strengthened by the limitation. The constitution
limits this power of subscription to eight per cent. on the taxable values of the
municipality. Public bonds draw six per cent. interest usually. Six per cent. in-
terest on eight per cent. of taxable value is forty-eight cents on the one hundred
dollars. Provision is thus made for the annual necessities of the town. If the
provision is not acted upon, and the annual increment of interest is passed, then
the past-due interest becomes a debt of the town, not to be provided for by the
special annual tax, but by the provision made for raising money for the use of the
town, an important use being the pllyment of its debts.
"The first question is: Is this provision for levy of a tax to pay interest on the

bonds in aid of railroads the creation of a fund from which such Interest shall be
paid, involving the idea that it cannot be paid out of any other funds? There is no
such provision in the act, and none can be fairly implied. The language of sec-
tion 29, Acts 1889·(20 St. at Large, p. 504), is this: 'The mayor and aldernll'n lIlay
for the purpose of internal improvements borrow money, issue bonds or scrip there-
for, bearing not a greater interest than seven per cent., payable at such times as
they may think advisable, and payable out of the taxes and income of said town,'
out of the taxes and income without qualification. Then comes the proviso, limit-
ing amount for 1111 other internal improvements except aid in the construction of rail-
roads to $5,000, and, for the latter purpose, putting no limit, but making no other
change. So, in the proviso to sixteenth section, if sllid mayor and aldermen shOUld
hereafter issue bonds for the purpose of aiding in the construction of railroads,
then they may (not shall) impose (not a special tax, but) an additional tax to
raise a sufficient amount to pay the interest, etc. It is very clear that, if the taxes
and income could pay this interest without resort to an additional tax, such tax
need not be levied, or, if such interest could be paid in part without such addi-
tional tax, only so much of the additional could be levied to meet the deficiency.
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In other words, this additional tax is additional security. It is no uncommon thing
in legislation to provide a particular fund as additional security for the payment
of a debt. See U. S. v. Olw;k 00., 96 U. S. 214.
"Macon 00. v. Huidekoper, 134 U. S. 882, 10 Sup. at. 491, Is a case on

all fours with the preS€nt case. Huidekoper obtained a judgment on interest cou-
pons of railroad bonds against Macon county. It was not paid. Under the man-
date of the court, a warrant was issued upon the treasurer of the county fo,r the
amount of the judgment. It was presented for payment to the treasurer of the
county, and payment refused for want of funds. The act incorporating the rail-
road company in whose aid the county bonds were issued authorized any city or
town or the county court of any county to subscribe to the capital stock of this
railroad company, and to issue bonds therefor, and to levy a tax to pay the same,
not exceeding one-twentieth of one per cent. upon the assessed value of the taxable
property for each year. The law of Missouri authorized the county court to levy
and collect annually a tax (}f fifty cents on the ono hundred dollars, in addition
to this one-twentieth of one per cent. for the railroad bonds. The one-twentieth of
one per cent. could not pay the judgment. The county authorities had not ex-
hausted their power to tax for county purposes. The general tax levy being less
than fifty cents on the one hundred dollars, a mandamus was asked for requiring
them to levy a tax up to their limit, and to apply the proceeds of the levy, among
other things, to this judgment. The court held that, after the application of the
special tax of (}ne-twentieth of one per cent. to the amount due on the judgment,
the balance due thereon stood on the same footing as any other liability of the
county, to be paid (}ut of its general funds. U. S. v. Clark Co., 96 U. S. 211; Knox
County Court v. U. S., 109 U. S. 229, 8 Sup. Ct. 181; Macon Co. v. Huidekoper,
184 U. S. 336, 10 SuP. Ct. 491. The levy was ordered.
"Accepting, then, the construction of the act contended for by the town of Dar-

lington, it would seem that under the operation of the act of 1889, if the proceeds
of the additional railroad tax were not sufficient to pay the sum due on the coupons,
the court would order the money to be paid out of the fund derivable from taxes,
and, if the town council had not exhausted their power under that act, it would
compel them to go to their limit. But under the act of 1891 there is now no limit.
The court, then, can order them, in making a levy, to provide for the sum due on
this judgment, and this notwithstanding that the act of 1891 was passed after the
bonds were issued. County Court v. Hill, 118 U. S. 71, 6 Sup. C1. 951. Let the
mandamus issue as prayed."

J. E. Burke, for plaintiff, in error.
Augustine T. Smythe, for defendant in error.
Before GOFF, Circuit Judge, and MORRIS and BRAWLEY, Dis-

trict Judges.

PER CURIAM. We are entirely satisfied of the correctness
of the reasoning and conclusions of the learned judge of the court
below, and that the petitioner is entitled to the mandamus for which
it prayed.
By the act of 1891 the mayor and aldermen of the town of Darling-

ton were given power to levy taxes without limitation for the use
of the town, so that there is no question of the power to levy the tax
directed by the writ. The only question is as to the petitioner's
right to have it levied to pay the judgment recovered on the ooupons
of its bonds. This question is settled by U. S. v. Olark Co., 96 U. S.
211, which was followed in Knox County Court v. U. S., 109 U. S.
229, 3 Sup. Ct. 131, and in Maoon Co. v. Huidekoper, 134 U. S. 332,
10 Sup. Ct. 491, which cases hold that bonds and coupons of the kind
sued upon by the petitioner are debts of the tOlWns and counties issu-
ing them, and that the holders are entitled to payment out of the
general funds of the town or county raised for general use, after
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exhausting the special fund directed to be levied for their payment,
and that, where the town or county has the power to levy a tax suf-
ficient to pay such a debt, it may be compelled to do so by mandamus.
The judgment is affirmed.

THE PIONEER.

In re SIMPSON et al.

(District Court, N. D. California. February 5, 1897.)

No. 11,226.
1. MASTElI AND SElIVANT-DANGEROUS ApPLIA:<lCES-FEI,LOW SERVANTS.

A shipwright, at work in the hold, while necessarily going on deck by the
forward hatchway ladder for purposes connected with his work, was struck
on the head, as he emerged from the hatchway, by a barrel of cement, which
was being swung in from the rail to be lowered into the hold, and was
knocked from the ladder into the hold, and severely injured. A guy rope
attached to the barrel was held by the mate, but he was looking in another
direction at the time, and no warning was given. A general warning had
been given at the hatchway when the loading began in the morning, but it
was doubtful whether the shipwright was in position to hear it. Held, that
no question of fellow servants was involved, but the case was one of breach
of duty by the master to see that the places where his servant was compelled
to go in the discharge of his duties were reasonably safe.

2. SAME-DUTY TO WAlI:<l DANGER.
An employer does not discharge his duty in keeping a place reasonably

safe by giving warnings of threatened danger, wh('n the employe charged
with the duty of giving the warnings, is so engrossed with other duties that
he cannot properly and efficiently give the warnings.

B. DAMAGR,,-PBlIRONAL INJUltTES.
$5,000 allowed to a shipwright, 48 years old, in good health, married, and

earning $94 to $96 per month, for permanent injuries which destr(lyed the
hearing of one ear, impaired his muscular sense, and rendered him incapable
of doing any but light work.

This was a petition by A. M. Simpson and others, owners of the
American schooner Pioneer, for limitation of their liability in respect
to a claim by Robert Lynas fo,r personal injuries sustained while en-
gaged as a shipwright in making repairs to the schooner.
Brewton A. Hayne, for petitioners.
C. H. Fairall, for respondent.

MORROW, District Judge. This is the usual proceeding, under
sections 4282-4285 of the Revised Statutes and the rules of the su-
preme court of the United States made thereunder (Gen. Adm. Rules
54-58), to determine and limit the liability, if any there be, of the
owners of the American schooner Pioneer for certain injuries alleged
to have been sustained by one Robert Lynas, while employed on said
schooner. Lynas instituted, on Noveiriber 25, 1895, an action in the
superior court of the city and county of San Francisco, state of Cali-
fornia, against the petitioners in this proceeding and one G. T. Morse,
to recover damages in the sumof $50,000 for certain injuries alleged to
have been sustained by and through the negligence of the petition-
ers and G. T. Morse. It seems that the latter person was also a part


