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ever, in the case at bar, called upon to state definitely the limits
within which the defendant in such cases may introduce evidence in
mitigation of damages, because the defendant below introduced
no evidence tending to reduce them. Indeed, the learned judge
at the circuit found affirmatively that there was reversible error in
the record, and there was no evidence tending to show that on a new
trial a similar verdict would have been reached. TUpon the findings
of fact made by the court below, after rejecting the findings of law,
which we have found to be erroneous, a judgment should have been
entered for the plaintiff for the full amount paid by it on the judg-
ment which it was prevented from reversing on error, together with
costs and interest.

The judgment of the circuit court is reversed, with instructions
to enter judgment on the findings in accordance with this opinion.

HAMMOND, J., dissents from the views of the court as to contribu-
tory negligence, and concurs with the court upon the question of dam-
ages,

SWANCOAT v. REMSEN et al.
(Circuit Court, S. D. New York. January 19, 1897.)

1. CorPORATIONS—TFAILURE TO MAKE REPORTS—ACTION AGAINST DIRECTORS—PLEAD-
ING.

In an action against the directors of a corporation, based on their failure to
make the report required by section 30 of the New York stock corporation
law, it is not necessary to allege that a judgment has been recovered and ex-
ecution returned unsatisfied against the corporation, Manufacturing Co. v.
Harriman, 43 N. Y. Supp. 673, disapproved.1

2. Bawme.
In such an action it is unnecessary to allege that the directors were stock-

holders during their term of office.
8. SBAME—LIABILITY OF DIRECTORS,
Directors of a corporation are not relieved from their liability under section
30 of the New York stock corporation law, for failing to file an annual report,
by the fact that a bond of the corporation, which formed one of its debts ex-
isting at the time of such failure, contained a provision that no stockholder of
the company should be individually liable upon or in respect to it.

This was an action at law by Richard J. Swancoat against Charles
Remsen, William Manijce, Daniel Kimball, and Thomas W. Moore,
The plaintiff's complaint alleged that the Austin Consolidated Coal
Company was a stock corporation, organized under the laws of New
York for business purposes other than moneyed and railroad; that
on July 1, 1885, said Austin Consolidated Coal Company executed
and dehvered to the plaintiff its 17 coupon bonds for $500 each,
principal payable July 1, 1895, with semiannual interest at 6 per
cent., such borrds being part of a series of $100,000, secured by mort-
gage of the property and franchises of the corporatlon The text
of the bonds was set forth in full in the complaint, and it included
a provision that no stockholder of the company should be individ-
ually liable on the bonds, or in respect thereto. The complaint fur-

1 See note at end of case,
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ther alleged that there  was due the plaintiff, prior to January 1,
1896, the amount of the principal of said 17 bonds, and of all the
interest coupons, with interest on the several coupons from the date
of their respective maturities; that prior to and ever since January
1, 1896, the defendants were the trustees and directors of the Austin
Consolidated Coal Company; that said corporation was required by
law to make and file an annual report during the month of January,
1896, as of the 1st day of January; that said corporation and the de-
fendants failed to make or file such report, by reason whereof the
defendants became jointly and severally liable to the plaintiff for
the debt due plaintiff by the Austin Consolidated Coal Company
then and now existing, and thereupon judgment was demanded
against each and all the defendants for the amount of the bonds
and coupons, with interest. The defendants demurred to the com-
plaint. .

Section 30 of the New York stock corporation law (Laws 1890,
¢. 564, as amended by Laws 1892, c. 688) is as follows:

“Sec. 30. Annual Report. Hvery stock corporation, except monied and railroad
corporations, shall annually, during the month of January or, if doing business
without the United States, before the first day of May, make a report as of the
first day of January, which shall state: i

“(1) The amount of its capital stock, and the proportion actually issued.

“(2) The amount of its debts or an amount which they do not then exceed.

“(@3) The amount of its assets or an amount which its assets at least equal.

“Such report shall be signed by a majority of its directors, and verified by the
oath of the president or vice-president and treasurer or secretary, and filed in the
office of the secretary of state and in the office of the county eclerk of the
county where its principal business office may be located. If such report is
not so made and filed, all the directors of the corporation shall jeintly and
severally be personally liable for all the debts of the corporation then ex-
isting, and for all contracted before such report shall be made., No director
shall be liable for the failure to make and file such report if he shall file with
the secretary of state, within thirty days after the first day of February, or
the first day of May, as the case may be, a verified certificate, stating that he
has endeavored to have such report made and filed, but that the officers or a ma-
jority of the directors have refused and neglected to make and file the same, and
shall append to such certificate a report containing the items required to be stated
in such annual report, so far as they are within his knowledge or are obtainable
from sources of information open to him, and verified by him to be true to the
best of his knowledge, information and belief.”

This section is, in substance, a re-enactment of section 12 of the
act for the incorporation of manufacturing companies (Laws 1848,
¢. 40), under which a large proportion of the business corporations
in New York were organized prior to the revision of the corporation
laws in 1890. Section 24 of the stock corporation law is based
upon section 22 of the former business corporations act (Laws 1875,
¢. 611), with material changes,

Albert T. Patrick, for plaintiff.
J. M. Perry.and E. V. Abbott, for defendants.

WALLAGOCE, Circuit Judge. The first question which the demur-
rer to the complaint presents is whether, in an action founded upon
section 30 of the stock corporation law of this state (Laws 1390, c.
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564, as amended by chapter 688, Laws 1892), it is necessary to allege
that a judgment has been recovered and execution returned unsat-
isfied against the corporation in favor of the plaintiff. That sec
tion imposes upon the directors of a corporation which fails to make
the annual report prescribed by it an individual liability for all the
debts of the corporation then existing. It is urged for the defend-
ants that the case of Bank v. Dillingham, 147 N. Y. 603, 42 N. E.
338, is an authority in their favor, and they rely upon a recent deci-
sion by Mr. Justice Russell * to that effect. In Bank v. Dillingham
the court held that an action brought to enforce the liability of
directors pursuant to section 24 of the stock corporation law is a
suit in equity, and can only be resorted to after the usunal remedies
against the-corporation itself have been exhausted. That section
is substantially identical in its terms with statutes which have been
construed by the supreme court of the United States, by the courts
of Massachusetts, and by the previous decisions of the courts of
this state, as intended to create an equitable fund for the equal ben-
efit of all the creditors of the corporation, to be resorted to after the
ordinary remedies at law against the corporation itself have been
exhausted and reached by a suit in equity in which all the creditors
and the corporation itself are to be parties or represented. Hornor
v. Henning, 93 U. 8. 228; Stone v. Chisolm, 113 U. 8. 302, 5 Sup.
Ct. 497; Bank v. Stevenson, 10 Gray, 232; Anderson v. Speers, 21
Hun, 568; McClave v. Thompson, 36 Hun, 365. The section under
which the present suit is brought is a reproduction of a statute
which has always been construed by the courts of this state as
giving to the creditors a several remedy by an action at law against
the directors in the nature of a penalty. Miller v. White, 50 N. Y.
137; Jones v. Barlow, 62 N, Y. 202; Rector, etc,, v. Vanderbilt, 98
N. Y. 170. And it has never been intimated previously to the deci-
sion by Mr, Justice Russell that in an action brought pursuant to
this statute it was necessary to allege and prove the recovery of a
judgment against the corporation. In Rose v. Chadwick, 9 App.
Div. 311, 41 N. Y. Supp. 190, the appellate division of the supreme
court held that in an action like the present it was not necessary to
allege that a judgment has been recovered against the corporation,
and that Bank v. Dillingham was not ap authority to the contrary.

The other points urged in behalf of the demurrer are without
merit. It was unnecessary to allege in the complaint that the sev-
eral directors were stockholders during their term of office. If
they were not, and if because of that fact they never became or
ceased to be directors, the defendants will obtain the benefit of the
fact upon the trial. It is not necessary to allege in the complaint
facts showing the eligibility of the directors. ‘The allegation that
they were directors is sufficient.

The provision in the bond, the debt upon which the suit is founded,
that “no stockholder of this company shall be individually liable on
this bond, or in respect thereto,” has no effect to relieve the defend-
ants from their statutory liability as directors. It was not intended

1 See note at end of case.
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to provide against liability of that sort; and, if it had been, I cannot
doubt it would be void as against public policy.

It is not necessary for the plaintiff to set out the specific con-
sideration of the bond of the corporation on which the suitisfounded.
The bond itself imports a consideration, as business corporations
have the general power to issue bonds; and if, in the present case,
the corporation transcended its power in that behalf, that is a mat-
ter of defense.

The demurrer is overruled, with costs.

NOTE. Manufacturing Co. v. Harriman (decided at the special term of the
supreme court of New York, December 31, 1896), 43 N. Y. Supp. 673. The
opinion is as follows: “The plaintiffs seek to recover against two of the di-
rectors of the Reamer Lumber Company, a corporation, for goods sold to the
corporation, without first having obtained a judgment against the principal debtor,
and exhausting its remedies against that company. The liability of the direct-
ors is based upon section 30 of the stock corporation law (chapter 68S, Laws
1892), which makes all the directors jointly and severally liable for all the debts
of the corporation in case of failure to file a signed and verified annual report
of the condition of the corporation as required by the statute. The court of ap-
peals, in Bank v. Dillingham, 147 N. Y. 603, 42 N, E. 338, has passed upon
section 24 of the same act, making the directors personally liable for creating a
debt whereby the total indebtedness exceeds the paid-up capital. The court in
that case held the liability of the directors to be secondary in its character, and
not enforceable until a judgment was first obtained against the corporation. It
was also held that the liability of the directors created a fund from which all
the creditors, in a proper suit therefor, might, if sufficient, be paid. The distine-
tion in verbiage between sections 24 and 30 is not so marked, within the reason-
ing of the court of appeals, as to justify a trial court in allowing the prosecution
of the liability of the directors under section 30 without first obtaining a judg-
ment against the corporation. The two provisions of the different sections were
designed to accomplish a common purpose which was to secure a fund out of
which the creditors might be paid in case the directors failed to comply with the
statutory regulations devised from considerations of public policy for the pro-
tection of creditors dealing with the corporation. In either case the creditors
deal primarily with the corporation itself, give credit to the corporation, and
should be permitted, in case they find that credit misplaced, to recover of the
directors only in case of a demonstrated inability to collect of the corporation
itself. A wide distinction must be observed between the reasons for holding stock-
holders and directors primarily liable for debts incurred before the capital is paid
in, or the other steps taken which are necessary to complete the existence of the
corporation itself,—for until that period arrives there is no real corporation in ex-
istence, which is the principal party dealing with the creditors,—and the cases of
credits extended to the corporation itself after it becomes competent to transact
business. It is also apparent by the provision of the stock corporation law that
it is not designed to enforce any liability against stockholders after the full pay-
ment of their stock until judgment is obtained against the corporation itself, and
directors must necessarily be stockholders to hold their office. The case of Bank
v. Faber, 1 App. Div. 841, 37 N. Y. Supp. 423; 14., 150 N. Y. 200, 44 N. E. 779,
was decided solely upon the question of the effect of chapter 688, Laws 1892, as
an implied repeal of chapter 564, Laws 1890, Judgment is therefore directed in
favor of the defendants, sustaining the demurrer on the ground that the facts
stated in the complaint do not constitute a cause of action, with costs, and with
leave to the plaintiff to amend within twenty days on payment of costs.”
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TOWN OF DARLINGTON v. ATLANTIC TRUST CO.
(Circuit Court of Appeals, Fourth Circuit. January 14, 1897.)
No. 192.

MoNI1CIPAL CoORPORATIONS—TAXATION—RAILWAY AID BoNDS—SpPECIAL FUND.

The charter of the town of D. authorized it to levy taxes, without limit, fer
the use of the town, and also provided that, if it should issue bonds in aid
of a railroad, it might levy an additional tax, sufficient to pay the interest
thereon, not exceeding 50 cents on the $100 of taxable property. Heid, that
the special fund which might be created by such additional tax was not the sole
fund for the payment of interest on the bonds, but, such bonds and the coupons
thereon being debts of the town, the holders thereof were entitled to pay-
ment out of the general funds of the town, after exhausting such special fund,
ﬁnd the levy of a tax sufficient to pay such debts might be compelled by man:

amus.

In Error to the Circuit Court of the United States for the District
of South Carolina.

On January 4, 1896, the Atlantic Trust Company, a corporation of New York,
filed in the court below its petition for a mandamus against the town of Darling-
ton, a corporation of South Carolina, alleging that on September 31, 1894, it had
recovered in the said court, against the town of Darlington, a judgment for the
sum of $6,873.60 and costs, the said judgment being for certain unpaid coupons
due by the said town of Darlington; that demand had been made for the pay-
ment of the said judgment on the mayor and aldermen of the town, who failed
and neglected to pay it; that there was no corporate property of said town sub-
ject to execution: that execution had been returned nulla bong; and that the pe-
titioner had been unable to obtain payment of said judgment, The prayer was for
a mandamus commanding the said town and the town council thereof to pay the
judgment, interest and costs, and, if there were no sufficient funds in the treasury,
then to levy a tax sufficient to raise the amount. The town of Darlington, in its
return to the petition, for cause why the mandamus should not issue commanding
a tax to be levied sufficient to pay the debt, set up that the coupons which were
the cause of action upon which the judgment was recovered were interest coupons
on bonds issued by the town of Darlington to aid in the construction of the Charles-
ton, Sumter & Northern Railroad, in pursuance of an ordinance of the town passed
under authority of an act of South Carolina amending the charter of the town,
approved December 24, 1889; and that the town had no power to levy a tax for
the payment of this debt, except a tax not exceeding 50 cents on each $100 of taxa-
ble property. The case came on to be heard upon the petition and answer, and
the court ordered the mandamus to issue, directing that, at the time of the next
annual town tax levy, there should be levied and collected, in the same manner as
other taxes, a tax sufficient in amount to pay the judgment, interest, and costs.
The town ¢f Darlington then sued out this writ of error.

In entering its decree, the court (Judge Simonton) filed the following opinion
(63 Fed. 76), which fully states all the additional facts:

“This is a petition for a mandamus. The petitioner, the Atlantic Trust Com-
pany, obtained in this court a verdict against the defendant, the town of Darling-
ton, and entered up judgment in the sum of seven thousand one hundred and
ten and 62-100 dollars. 63 Fed. 76; Id., 16 C. C. A. 28, 68 I'ed. 849. Execu-
tion has been issued, and has been returned nulla bona. The officials of the
defendant say that there is no money in the treasury to pay this debt. The
causes of action on which judgment was obtained were coupons on bonds is-
sued in aid of a railroad company. The plaintiff in execution now prays ‘that a
writ of mandamus may issue against the said town of Darlington, and against
the city council thereof, commanding them to pay forthwith to the petitioner
the amount due on said judgment, with interest and costs, and, in the event
that there are at the present time no funds in the treasury of the said town of
Darlington sufficient for that purpose, that the said town be ordered and directed
by said writ to levy a sufficient tax upon the property of the said town for the pur-



