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FEILTON v. SPIRO.
(Circuit Court of Appeals, Sixth Circuit. February 2, 1897.)
No. 452,

I

. DAMAGES FOR WRONGFUL DEATH—NUMBER OF BENEFICIARIES.

When the statute giving a right of action for damages for negligence caus-
ing death provides that the damages recovered shall inure to the benefit of
the family of the deceased, it is competent {o prove, upon the trial of such
an action, the number of children left by such deceased.

3. BAME—WiIDow AND CHILDREN,

The amendment of 1871 to sections 2291 and 2292 of the Code of Ten-
nessee, relating to the recovery of damages for acts or neglects causing death,
was intended to affect the procedure, and not the beneficiaries of the stat-
ute; and since such amendment, as before, damages recovered in such ac-
tions inure to the benefit of the widow and children of the deceased, and
pot to the widow alone. .

8 NEW TRIAL—REFUSAL TO GRANT.

‘When a frial court, upon a motion for a new trial, refuses to consider a
ground urged therefor, or to exercise its discretion, for the reason that it
considers it has no power to do so, such refusal may be assigned as error.
Mattox v. U. 8., 13 Sup. Ct. 50, 146 U. 8. 140, followed.

4, VERDICT—SETTING ASIDE.

A federal court, in which a jury has rendered a verdict, has power to set
aside such verdict when, in its opinion, it is contrary to the decided or over-
whelming weight of the evidence, and, in the exercise of a legal discretion,
may properly do so, though the case is not one in which it would have been
proper to direct a verdict. Railway Co. v. Lowery, 20 C. C. A. 596, 74 Fed.
463, followed.

AFPPEAL—JUDGMENT OF REVERSAL,

A judgment of reversal based solely on the ground that the trial court erred in
not exercising its discretion on a motion for new trial requires, not the ordering
of a new trial, but only a remanding of the case, for further proceedings from
the point where the error was committed. In this case the direction to the trial
court should be to consider and decide the motion for new trial.

In Error to the Circuit Court of the United States for the Eastern
District of Tennessee.

Chas. R. Head and Edw. Colston, for plaintiff in error.
H. H. Ingersoll, for defendant in error.

Before TAFT and LURTON, Circuit Judges, and SAGE, Distriet
Judge.

bl

TAFT, Circuit Judge. This action was brought by Fannie Spiro,
as the widow of Herman Spiro, deceased, to recover damages for the
death of her husband, caused, as she alleged, by the negligence of
the servants of the defendant, Samuel Felton, receiver of the court
below, engaged, under the order of the court, in the operation of the
railway of the Cincinnati, New Orleans & Texas Pacific Railway. The
deceased, Herman Spiro, was a passenger on a local freight train of
the defendant. As he was about to alight from the train at a small
station in Tennessee, he was jerked or thrown violently from the
back platform of the caboose to the ground, and so injured that he
died very soon after. The negligence charged consisted in the sud-
den movement of the engine at a time when passengers were invited
to alight. The contention of the defendant was, and he called a
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great many witnesses to sustain it, that the train had been standing
still for five or ten minutes, affording the deceased ample time to
leave the train in safety; that he negligently remained on board
until the end of this time, and then, when the train began to back
up, and while it was in motion, he rushed to the platform, and, in at-
tempting to leave the moving car, he fell, and was injured. It may
be remarked that the great weight of evidence supported the view
that the accident was solely the result of the negligence of the de-
ceased—first, in not leaving the car when invited to do so; and,
second, in attempting to leave it when the freight train was in mo-
tion. TUpon a first trial the jury disagreed. Upon a second trial,
which is the one now under review, there was a verdict for the plain-
tiff of $6,000. There are several assignments of error based on the
rulings of the court at the trial.

First, the court permitted the plaintiff, over the objection of the
defendant, to prove the number of children the deceased left. In
Pennsylvania Co. v. Roy, 102 U. 8. 451, 460, where a plaintiff was
-suing a railroad company for a personal injury to himself, the su-
preme court held that evidence of the size of the family dependent
on the plaintiff was not relevant to the issue, and was calculated to
arovse undue sympathy in the minds of the jury, and to enhance the
damages beyond a just sum. But, in Railroad Co. v. Mackey, 157
U. 8. 75, 15 Sup. Ct. 491, where the action was by the administrator
of one to recover damages for the death of his intestate caused by
defendant’s negligence, and the statute giving the right of action
provided that the damages recovered should inure to the benefit of
the family of the deceased, the same court held that it was entirely
proper for the jury, in estimating the loss suffered by those in whose
behalf the suit was brought, to take into consideration the number
and ages of the children. If, therefore, under the statute of Ten-
nessee, the action by the widow is for the benefit of herself and her
children, the evidence objected to was rightly admitted.

By the Code of 1858 of Tennessee (sections 2291-2293) it was pro-
vided as follows:

#2291, The right of action which a person who dies from rjuries received
from another or whose death is caused by the wrongful act or omission of an-
other, would have had against the wrongdoer, in case death had not ensued,
shall not abate or be extinguished by his death; but shall pass to his personal
representative, for the benefit of his widow and next of kin, free from the claims
of his creditors. '

2292, The action may be instituted by the personal representative of the
deceased; but if he decline it, the widow and children of the deceased may,
without the consent of the representative use his name in bringing and prose-
cuting the suit on giving bond and security for costs, or in the form preseribed
for paupers. The personal representative shall not, in such case, be responsible
for costs, unless he sign his name to the prosecution bond.

¢2293. It the deceased had commenced an action before his death, it shall
proceed without a revivor., The damages shall go to the widow and next of kin
free from the claims of the creditors of the deceased, to be distributed as personal
property.”

The distribution of personal property, under the Tennessee law,
when there are a widow and children, is “to the widow and children
equally, the widow taking a child’s part.” Code 1858, §§ 24292431,

T8 F—37
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There is no doubt or dispute that, under unamended sections 2291
and 2292, the suit brought would be for the benefit of the widow
and children, but the suit would have to be brought in the name of
the personal representative, with or without his consent. In 1871,
the first two sections above quoted were amended by an act which is
still in force, and which provides:

“That ‘section 2291 of the Code of Tennessee be so amended as to provide that
the right of action which a person, who dies from injuries received from another,
or whose death is caused by the wrongful act, omission, or killing by another,
would have had against the wrongdoer in case death had not ensued, shall not
abate or be extinguished by his death, but shall pass to his widow, and in case
there is no widow, to his children, or to his personal representative, for the ben-
efit of his widow or next of kin, free from the claims of his greditors.

“Sec. 2. Be it further enacted, that section 2292 be so amended as to allow
the widow, or if there be no widow, the children, to prosecute suit, and that this
remedy is provided in addition to that now allowed by law in the class of cases
provided for by said section and section 2291 of the Code, which this act is
intended to amend.”

The contention of the counsel for the defendant receiver is that the .
act of 1871 made the suit in the name of the widow for her own bene-
fit alone, and that the children of the deceased husband would have
no legal interest in her recovery. The argument rests on the sub-
stitution in the amendment of the disjunctive “or” for the conjunc-
tive “and,” as it occurs in unamended section 2291, in the phrase
“for the benefit of the widow and next of kin.,” If this construction
is correct, then we have the anomalous result that, where a suit is
begun before the death of the injured person, the avails of the guit
recovered after his death pass, by virtue of section 2293, which was
not amended by the act of 1871, to the widow and children, but
that when the suit is brought after the death, then the recovery is
for the benefit of the widow, and not of the children. Certainly
this result is to be avoided if possible without straining the language
used. It is perfectly manifest that the whole object of the amend-
ment was to remove the necessity for bringing the action in the
name of the representative, and to give to the widow, or, in case
there was no widow, the children, the right to bring the action with-
out using the name of the representative. It was intended to affect
the procedure and not the beneficiaries. This is made manifest by
the fact that section 2293 was not amended. As the suit was by
that section to proceed in the dead plaintiff’s name without revivor,
there was no need of using the name of the representative of the
deceased, and hence no need of an amendment permitting the use of
the widow’s name instead of that of the representative. The clause
of the amending act in which the disjunctive “or” is substituted for
“and” of the old act is an awkward one. The intended meaning
could only be certainly conveyed by separating the various cases
intended to be covered and stating each by itself. The “or” was
probably used in view of the possibility that there might be no
widow, in which case the avails of the suit would of course go only
to the next of kin; but the contingency in which there might be a
widow and children was lost sight of. All the eircumstances taken
together lead to the conclusion that the change of “and” to “or” was
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not to effect a change in meaning as to the beneficiaries, but arose
from mere carelessness in the use of language. It is not uncommon,
in order to carry out the obvious intent of the legislature, for courts
to construe “or” as meaning “and.” Massie v. Jordan, 1 Lea, 647;
Union Ins. Co. v. U. 8, 6 Wall. 759, 764.

Though the exact point here presented has never been in judgment
before the supreme court of Tennessee, that court has frequently ex-
pressed the view that, where the widow sues in such a cause, she
sues as trustee for herself and her children. Greenlee v. Railway
Co., 5 Lea, 419; Webb v. Railway Co., 88 Tenn. 128, 12 8. W, 428;
Loague v. Railroad, 91 Tenn. 461, 19 8. W. 430; Railroad Co. v. Acuff,
92 Tenn. 29, 20 S. W. 348; Holder v. Railroad Co., 92 Tenn. 146, 20
S. W. 537. In Railroad Co. v. Bean, 94 Tenn. 394, 29 S. W. 370,
cited by counsel for the receiver, it was held that, where the right of
action had once vested in the widow, the cause of action did not
pass on her death to her representative, but was extinguished. But
in that case there were no children, so that the court was not re-
quired to decide, and did not in fact decide, that the widow is the
only beneficiary where there are children. We find no error in the
action of the court in allowing evidence as to the number and ages
of the real parties in interest in the suit.

The next assignment is based on the admission by the court of
the statement of a photographer as to the condition of the track, at
the point near where the accident occurred, some 23 months after
the accident. Without objection, a photograph of the locus in quo,
taken 23 months after the accident, was admitted. We cannot see
how the photographer’s statement prejudiced defendant. The con-
dition of the track had but the remotest relation to the accident,
and, the photograph which showed the track having been admitted
without objection, it was certainly not reversible error to allow an
oral description of the same thing.

It is also assigned for error that the court below permitted evi-
dence by a witness that he had seen chains stretched across the
open space in the railing on the platform of other cabooses, as tend-
ing to show that defendant’s failure to have a chain on this caboose
was want of due care. Whether this was error or not, we think it
was cured by the court in its charge, which, in effect, instructed the
jury that the defendant was under no obligation to have the chain
stretched across this space, and that a failure to have the chain
could be no ground for recovery. There is some reason for doubt
as to whether this was a mere expression of opinion on the facts,
or an instruction as matter of law; but we think that, taking all the
language together, it may be properly construed as the latter, and
that the error, if any, in admitting the evidence was thus cured.

The next, last, and chief assignment of error is based on the action
of the trial court in refusing to exercise his discretion in respect
of the motion of the defendant to set aside the verdict because con-
trary to weight of the evidence. The language and ruling of the
court in passing upon the motion for a new trial is incorporated in
the bill of exceptions. The court said (73 Fed. 91):
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“T do not think, on the proof in this case, the court could properly have with-
drawn the case from the jury by positive direction; and this brings us to the
last objection taken, which is that the verdict is against the weight of the evi-
dence, This is a question which has given this court great trouble, not only
in this but other cases, and I shall be very glad indeed when thw circuit court of
appeals for this circuit shall have oceasion to pass judgment upon this question,
so that this court may have an authoritative general rule, at least, in the deter-
mination of this question. I wish to say, in the outset, that I think the decided
weight of the evidence, both as to quautity and quality, shows that the deceased
came to his death as the result of his own negligence, in not getting up and
going out of the train when it stopped at his point of destination, and that he
had ample time to have done so if he had used reasonable care and diligence on
his own part. I think the proof shows, by the same decided weight, that the
accident to him is due to the fact that he remained in the caboose, engaged in
conversation, until after ample time to have left the car; the train was started
in a backward motion in its regular operations; and that the deceased was
thrown therefrom by reason of being on the rear platform while the train was
in such motion, and, most likely, when it stopped moving backward, and let out
the slack, or when it started south a second time. But, although the eourt takes
this view of the evidence, the court does not feel that it can lawfully set aside
the verdict on that ground alone. I desire not to be misunderstood about this
proposition. The question here is one of the weight of the evidence. It is not
a question of there being no evidence to support the verdict, misconduct on the
part of the jury, error in the charge of the court or in the admission or rejection
of evidence, or of the many other grounds on which a new trial may be granted.
But the question is, when no other valid ground of rejection to the verdict ex-
ists, can the court set aside the verdict alone upon the ground that it is against
the weight of the evidence, however decided the preponderance may be? It is
to be remembered that the practice in the courts of the United States is different
from that of the state court. In this court, when the undisputed evidence is so
conclusive that the court would be compelled to set aside a verdict returned in
opposition to it, the court may withdraw the case from the jury and direct
a verdict. The terms in which this rule is stated differ somewhat in different
cases, although the underlying principle remains the same. Hxamples of this
difference in the form of statement of this rule may be seen by comparing Rail-
way Co. v. Ives, 144 U. 8. 408, 12 Sup. Ct. 679, reaffirmed in Railroad Co. v.
Griffith, 159 U. 8. 611, 16 Sup. Ct. 105, with Elliott v. Railway Co., 150 U. S.
245, 14 Sup. Ct. 85, and Southern Pae. Co. v. Pool, 160 U. S. 438, 16 Sup.
Ct. 338. If, then, the evidence is such that a verdict returned in opposition
to it would be set aside by the court, it is the duty of the court in the first in-
stance to direct a verdict, It seems to follow, logically and necessarily, that
if the evidence is not so conclusive that the court can thus withdraw the ease
from the jury, and is compelled to submit the case to the jury, the court is then
not at liberty to set the verdict aside as against the weight of evidence. It
seems to me that the right to do so is inconsistent with the right and duty to
give a positive direction for.the same reason before the verdict. It occurs to
me that in any case it would be idle to say that the court musr submit the ease
‘to the jury because it may not lawfully direct a verdict, and wnat, having sub-
mitted the case to the jury, it then can effect the same results practically as by
direction in setting it aside as opposed to the evidence. * * * What has been
said with reference to the cases just cited sufficiently indicates my view of the
want of power in this court to set aside a verdict because against the weight of
evidence, however decided that weight may be. There have been two trials
in this case, On the first trial I would have withdrawn the case from the jury
on the ground of contributory mnegligeuce on the part of the deceased, except
for the testimony of the witness Riseden. On the second trial both sides of the
case had been strengthened,—that of plaintiff slightly, and that of defendant
decidedly. Nevertheless, I felt that, in view of the testimony of the same
witness, Riseden, with some slight ecorroboration, I could not rightly direct
a verdiet, notwithstanding the great weight of the evidence introduced by de-
fendant, and, unless I should give such direction, it is not likely that the result
of this case will ever be different from what it is; and it is certain that the ver-
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dict is a very moderate one, if the plaintiff is entitled to recover at all. T have
been thus particular to state the view I take of my right and duty upon this
motion, and of the rule under which I am acting; for, while my action in grant-
ing or refusing the new trial is not the subject of review. if I vefuse to exercise
the discretion to grant a new trial under an erronevus view of law and of my
duty in the matter, this, I think, is an error which is the subjeet of review.
Mattox v. U. 8., 146 U. 8. 140, 13 Sup. Ct. 50. It is only when the court, in
the exercise of its discretion to grant or refuse a new trial, does so upon all
competent evidence, and under a correct view of the law, that its judgment is
not the subject of review, and when, instead of leaving it to be presumed that
the court below acted under a correct conception of the law, that court distinetly
states on record the view of the law by which the court was controlled, no rea-
son is perceived why this is not subject to review on writ of error. For reasons
indicated, the motion for a new trial is denied.”

The perusal of this opinion leaves no doubt in our minds that
the learned judge intended to refuse, and did refuse, to consider
or act upon the motion for a new trial, in so far as it was based on
the ground that the verdict was against the weight of the evidence,
because he was of opinion that the court had no power to set aside
a verdict on such a ground. It ig contended that the remark of the
court, in the course of his opinion, that the result of the case would
be likely to be the same in another trial, shows that he was pass-
ing on the motion, and denying it on its merits. But, taking the
whole opinion together, we must accept the positive statement of
the learned judge himself, in his opinion, as to the meaning of hig
action, rather than the construction of counsel. Again, it is said
that the motion for new trial was not filed in time. It was filed dur-
ing the term at which the verdict was rendered. This is sufficient,
under the federal practice authorized by section 726, Rev. St., Fost.
Fed. Prac. § 376. Section 987, Rev. St., relied on, relates only to
method of staying execution pending new trial, and does not limit
the time in which motions for new trial may be otherwise filed.
Rutherford v. Insurance Co., 1 Fed. 456.

A motion for a new trial is, of course, addressed to the discretion
of the court, and, if the court exercises its discretion, and either
grants or denies the motion, its action is not the subject of review.
This is so well settled that it is unnecessary to cite aunthorities upon
the point. But the motion for new trial is a remedy accorded to a
party litigant for the correction by the trial court of injustice done
by the verdict of a jury. It is one of the most important rights
which a party to a jury trial has. It is a right to invoke the dis-
cretion of the court to decide whether the injustice of the verdict
is such that he ought to have an opportunity to take the case before
another jury. If, now, in exercising this discretion, it is the duty of
the court to consider whether the verdict was against the great
weight of the evidence, and he refuses to consider the evidence in this
light on the ground that he has no power or discretion to do so, it
is clear to us that he is depriving the party making the motion of
a substantial right, and that this may be corrected by writ of error.
In Mattox v. U. 8. 146 U. 8, 140, 13 Sup. Ct. 50, it was held that, where
the trial court excluded affidavits offered in support of a motion
for a new trial, and in passing upon the motion exercigsed no dis-
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cretion in respect of the matters stated in the affidavits, the ques
tion of the admissibility of the afidavits was preserved for the con-
sideration of the supreme court on writ of error, notwithstanding
the general rule that the allowance or refusal of a new trial rests in
the sound discretion of the trial court. This furnishes direct sup-
port for the view that the refusal of the trial court to consider at
all as a ground for new trial that the verdict was contrary to the
evidence may be assigned for error here.

We come, then, to the question whether a federal court, in which
a jury has rendered a verdict, has the power to set aside a verdict
when, in its opinion, it is contrary to the decided or overwhelming
weight of the evidence, and in the exercise of a legal discretion may
properly do so. TUpon this point we have not the slightest doubt.
This court, in Railway Co. v. Lowery, 20 C. C. A, 596, 74 Fed. 463,
has already decided it. In an elaborate and most carefully consid-
ered opinion, Judge Lurton, speaking for the court, points out the
distinction between that insufficiency in law of evidence to support
an issue which will justify a peremptory instruction by the court,
and that insufficiency in fact of evidence, when weighed with oppos-
ing evidence, which, while not permitting a peremptory instruction,
will justify a court in setting aside a verdict based on it, and in
sending the parties to another trial before another jury. The cases
in England and in thig country are reviewed at length by Judge Lur-
ton, and the conclusion reached is fully supported by authority. The
result is thus summed up (page 609, 20 C. C. A, and page 477, 74
Fed.):

“We do not think, therefore, that it is » proper test of whether the court should
direct a verdict, that the court, on weighing the evidence, would, upon motion,
grant a new trial. A judge might, under some circumstances, grant one new trial
and refuse a second, or grant a second and refuse a third. In passing on such
motions, he i8 necessarily required to weigh the evidence, that he may determine
whether the verdict was one which might reasonably have been reached. But, in
passing upon a motion to direct a verdict, his functions are altogether different.
In the latter case, we think he cannot properly undertake to weigh the evidence.
His duty is to take that view of the evidence most favorable to the party against
whom it is moved to direct a verdict, and from that evidence, and the inferences
reasonably and justifiably to be drawn therefrom, determine whether or not, under
the law, a verdict might be found for the party having the onus. If not, he should,

upon the ground that the evidence is insufficient in law, direct a verdict against
that party.”

See, algo, a decision of this court at the present term, announced
by Mr. Justice Harlan, in Insurance Co. v. Randolph, 78 Fed. 754.
, It is apparent, fiom the foregoing, that the view of the learned
judge at the circuit, expressed in the opinion on the meotion for
new trial, that because the court cannot direct a verdict one way,
it may not set aside a verdict the other way, as against the weight
of the evidence, is erroneous. Indeed, as distinctly pointed out by
Judge Lurton, the mental process in deciding a motion to direct a
verdict is very different from that used in deciding a motion to set
aside a verdict as against the weight of evidence. In the former
there is no weighing of plaintiff’s evidence with defendant’s. It is
only an examination into the sufficiency of plaintiff’'s evidence to
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support a burden, ignoring defendant’s evidence. In the latter, it
is always a comparison of opposing proofs.

There is a suggestion, in the opinion of the judge at the circuit
on the motion for new trial, that to set aside a verdict as against
the weight of the evidence is in vielation of the seventh amendment
to the constitution, providing that no fact tried by a jury shall be
otherwise re-examined in any court of the United States than accord-
ing to the rules of the common law. An examination of Judge
Lurton’s opinion in the Lowery Case will show that it was the
habit of the judges of England, whence came the common law, to set
aside verdicts as against the weight of evidence as early as Lord
Mansfield’s time and earlier. This would seem to show that the
re-examination of the evidence necessary to set aside a verdict on
such a ground was according to the rules of the common law.

The defendant receiver, therefore, is entitled to have the court
below weigh all the evidence, and exercise itg discretion to say wheth-
er or not, in its opinion, the verdict was so opposed to the weight
of the evidence that a new trial should be granted, and the judg-
ment of the circuit court must be reversed for this purpose. This
reversal does not set aside the verdict. It only remands the cause
for further proceedings from the point where the error was commit-
ted. We found no error in the action of the court upon the trial
and before verdict, and hence we shall not disturb it, but shall leave
it to the trial court, upon consideration of the weight of the evidence,
to grant the motion for new trial, or not, as in its discretion it may
deem proper. That the supreme court would have taken a similar
course in the case of Mattox v. U. 8. 146 U. 8. 140, 13 Sup. Ct. 50,
already cited, had it not been that there were also errors on the trial
requiring a new trial, may be seen from the language of the chief
justice in delivering the opinion of the court, where, in summing up
the result of the action of the court in refusing to consider affidavits
on the motion for a new trial, he says (page 151, 146 U. 8., and page
53, 13 Sup. Ct.):

“We should, therefore, be compelled to reverse the judgment because the affi-

davits were not received and considered by the court; but another ground exists
upon which we must not only do this, but direct a new trial to be granted.”

See, also, Elliott, App. Proc. § 580.

The judgment of the circuit court is reversed, with instructions
to the court below to consider and pass upon the motion for new
trial in so far as it is based on the ground that the verdict was
against the weight of the evidence. The costs of the writ of error
will be taxed to the defendant in error. The costs of the circuit
court will abide the event.
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BALTIMORE & O. R. CO. v. WEEDON et al.
(Circuit Court of Appeals, Sixth Circuit. February 2, 1897.)
No. 263.

1. CLerRS oF COoURT—NEGLECT TO ISSUE PRECIPE—LIABILITY AND DEFENSES,

Where it is by law made the duty of the clerk of a court, upon the filing of
a preecipe by the moving party in an action, te issue process to the sheriff,
whose duty it is to serve the same, and return it to the clerk, who is then to
receive and record the return, it is not a defense to an action against the
clerk, for neglect and default in issuing process upon a praecipe, that the plain-
tiff did not give attention to the clerk’s performance of his duty, and see to it
that it had been performed.

2. SAME—MEASURE OF DAMAGEs—MITIGATION,

In an action against the clerk of a court for failing to issue process in error
to review a judgment against the plaintiff, when legally required to do so by
proper proceedings on the plaintiff’s part, the measure of damages is, prima
facie, the amount of the judgment which the plaintiff has been obliged tp pay,
but the defendant may show, in mitigation of damages, that, even if the plain-
tiff had had an opportunity to review the judgment, he would have been unable
to reduce the recovery against him.,

In Error to the Circuit Court of the United States for the Eastern
Division of the Southern District of Ohio.

The action was begun by the Baltimore & Ohio Railroad Company against Al-
fred Weedon, the clerk of the court of common pleas of Guernsey county, and his
oificial bondsmen, to recover damages for an alleged breach of Weedon’s official
duty as such clerk. The penal sum of the bond was $10,000, and one of the con-
ditions of it was that Weedon should well and truly do and perform, all and
singular, each and every duty of his said office as clerk of the common pleas court
enjoined upon him by law. Plaintiff’s petition set out in detail the circumstances
of defendant’s alleged breach of duty. It averred that one Grubbs had obtained
a verdict and judgment against the plaintiff company for $1,995 for personal in-
jury; that a bill of exceptions was taken, for the purpose of presenting the same
to the circuit court on error; that a motion for new trial was duly made and
overruled; that after the rendition of the judgment, plaintiff duly filed a petition
in error in the circuit court of said county, attached to which petition was a cexr-
tified eopy of the docket and journal entries in said cause in the court of common
pleas, and the original papers as required by law; that he delivered said petition
and accompanying papers to the defendant Weedon, clerk of the common pleas
court, and ex oflicio clerk of the circuit court; that with the said petition in error
the plaintiff filed a preecipe in due and proper form, in accordance with the stat-
ute in such cases made and provided, directing the said clerk to issue a summons
in error to the sheriff of Guernsey county, Ohio, returnable aceording to law, di-
recting the said sheriff to summon the said Thomas Grubbs, the defendant in error
named in said petition in error, and to notify him of the pendency of the same;
that the said defendant, as clerk, disregarding his duties in the premises, failed to
issue any summons in error upon said petition in error and praecipe so filed as afore-
said, and the said cause, after the expiration of six months after rendition of said
judgment,—the period of limitation within which error proceedings could be
brought under the law,—was dismissed by said circuit court because of the clerk’s
failure to issue summons as required by statute and the preecipe, and the conse-
quent failure to obtain jurisdiction in error over said Grubbs, named as defendant
in error therein; that plaintiff had filed a supersedeas bond to stay execution of
judgment pending error proceedings; that Grubbs thereafter collected his judg-
ment and interest and costs, amounting in all to $2,2381.04; that there were numer-
ous errors apparent upon the record in the suit of Grubbs against the plaintiff,
and if the defendant, as clerk, had performed his duty, the judgment would have
been reversed; and upon the merits of the action Grubbs had no cause of action.
‘Wherefore the plaintiff averred that by reason of defendant’s neglect and default
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as clerk the plaintiff had suffered a loss of $2,231.04, for which sum and interest
from December 24, 1892, judgment is prayed.

The first defense of the answer was a' general denial of all the facts alleged
concerning the praeipe, the dismissal of the error proceedings, the collection 91:
judgment, ete. The second defense of the answer charged, in effect, that the f:\}i-
ure to serve a summons in the cause was the neglect and default of the plaintiff
in taking all the papers from the clerk’s office, and that he did not know, until afte;
the expiration of the six months, when plaintiff returned the papers, that a peti-
tion in error and preecipe were among the papers. Defendant denied t!_xat any
petition or pracipe was ever filed in his office. The reply of plaintiff denied tbhat
it or its attorney had removed the papers from the clerk’s office as alleged in _the
answer. The cause was submitted to the court, a jury being waived in writing,
and the court made the following findings:

“A stipulation in writing, signed by the parties hereto, having been filed in this
cause, waiving a trial by jury, the case came on for trial of the facts and law
before the court on the Tth day of June, 1894. And, the testimony having been
submitted by the respective parties, and the argument of counsel having been
heard thereon (the plaintiff requested the court to make a special finding of all
of the facts and conclusions of law thereon in this ecase, which is accordingly done
as follows): The court, upon consideration thereof, finds:

“First, in respect of the facts. One Thomas Grubbs sued the above-named plain-
Hff in the court of common pleas for Guernsey county, Ohio, to recover damages
for an injury which he alleged was sustained by him on the 10th day of March,
1883, in consequence of the negligence of the defendant in said suit in suddenly
starting its engine at a coaling station at or near , when the engine had been
stopped to have its tender filled with coal from the chutes of parties who, by
virtue of a contract with the railroad company, were accustomed to supply coal to
trains as wanted at that place. Grubbs was the servant of the owner of the coal,
and alleged that, after having gone upon the engine to get the customary certifi-
cate of the engineer for the coal which had been taken on, he was descending from
the cab, when suddenly and negligently the engine was sent forward with a jerk,
which sent him down, and caused his injury. 'That suit was tried upon the issues
joined therein, and resulted in a verdict and judgment for the plaintiff in the sum
of $1,995 and § costs of suit. This judgment was rendered on the
day of March, 1892. Certain exceptions were taken by the defendant in that suit
upon trial, which were thereafter duly incorporated in a bill of exceptions settled
by the judge who presided therein., In due season, and within the six months after
the judgment allowed by the laws of Ohio for that purpose, to wit, in the month of
June, 1892, the said railroad company delivered, for the purpose of being filed,
to the defendant, Weedon, who was, and since the 8th day of February, A. D.
1891, had been, and until the 8th day of February, A. D. 1894, continued to be,
the clerk of the said court of common pleas. as well as the cirenit court for that
county, its petition in error, praying for the transfer into the eircuit court of
the record in that cause made in the court of common pleas, to the end that for
errors which it complained had been committed by the sai@ court of common
pleas the said judgment might be reversed; and also at the same time delivered to
the said clerk, for the purpose of filing, a preecipe for a summons to the defendant
in error, Grubbs, to appear in the circait court to answer the proceedings in error.
The petition and praecipe were not then indorsed by the said clerk with the proper
filing, and were not so indorsed until after the expiration of the six months above
mentioned. The said preccipe for summons was negligently lost sight of by the
said Weedon, and he negligently failed to issue the said summons as he should
have done, or at all. The record and other requisite papers were transferred into
the cirenit court, the proceedings being regular to carry the case into that ecourt
for review on error, except for the want of the issuance and service of the summons
to the defendant in error, Grubhs, or of any step which was requisite to bring him
in on the writ of error. Nothing was done by the plaintiff in error in that proceed-
ing, after filing the petition and prmecipe aforesaid, to bring in the defendant in er-
ror, and no further attention was given to that subjeet by the said plaintiff in error.
In this there was negligence on the part of its attorneys. The cause was upen the
calendar of the said eirenit court for the December term, 1892, and on the 8th day
of that month was called for heaving by that court, when, it being brought to its
attention that there had Leen no summons to the defendant in error, and no
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waiver thereof, the proceedings in errof, were dismissed. The six months afore-
said allowed by the statute for the purpose of such proceedings had then expired,
and the dismissal aforesaid operated fo finally depnve the railroad company afore-
said of any right and opportunity to obtain a review of the case, or a reversal of
the said judgment of the court of common pleas. The dismissal by the said cir-
cuit court was the result of the negligence of both the said Weedon, as clerk, and
the attorney for the said railroad company; and this court is satisfied by the evi-
dence it 'would not have happened but for the negligence of each, It was the duty
of the clerk to issue the process to the sheriff. It was the duty of the attorney to
see that it was made, or the service waived. It is shown that in practice such
waiver is frequently made by attorneys as a matter of courtesy, or to save costs,
The said railroad company was, in consequence, obliged to pay the amount of the
judgment, with interest and costs, which it did on the 24th day of December, 1892,
upon an execution which had been duly issued from said court of common pleas
therefor; the whole amount paid being the sum of $2,231.04, Subject to the ques-
tion of the competency of the inquiry, this court has examined the record and bill
of exceptions in the case as subject to removal by the railroad company into the
said circuit court, and is of the opinion that for an error in the refusal of the court
of common pleas to permit a witness called by the defendants therein to testify
whether the movement of the engine at the time of the accident was such as was
usual or not (such witness having been the fireman on the engine at the time), the
judgment would, in all probability, have been reversed. But this court sees no
other reversible error in that record and bill of exceptions, and finds that the evi-
dence in that case was such that the jury might lawfully find the verdict they
did. No further proof than that already noted has been given on subject of the
measure of the damages sustained by the plaintiff in this suit. Upon the fore-
going speecifie facts this court finds generally thereon for the defendant.

“Second, as to the law, the court holds: (1) That the defendant is liable to
such damages as were naturally and legitimately the result of his failure to issue
the said summons in error. (2) He is not liable for such damages as resulted from
the supervening negligence of the railroad company. (8) The defendant is not
liable for the results of his own negligence concurring with the negligence of the
railroad company. (4) The defendant is not liable for damages as the result of
his negligence, which damages would have been avoided by the exercise of reasona-
ble diligence on the part of the railroad company. (5) The court also holds that,
in the absence of any judicial determination upon the merits of the case of Grubbs
against the railroad company, that the plaintiff could not recover, and non constat
the plaintiff might not have recovered therein, There is no proof showing damages
to the railroad company with sufficiently legal certainty beyond the costs and ex-
penses to it of the trial in the court of common pleas, and, there being no evidence
of those, the plaintiff is not entitled to recover upon the case, even though it had
not been negligent in attending to the service of the summons in error or obtaining
a waiver thereof. H. F. Severens, U. 8. Judge.

“Dated June 11, 1894.”

The plaintiff at the time excepted severally to each of the following conclusions
of law, to wit, the second, third, fourth, and fifth, The plaintiff also excepted to the
finding that it was the duty of the plaintiff to see that 2 summons in error was
gerved upon Grubbs, and that it was negligent in that regard.

John H. Collins, for plaintiff in error.
Geo. K. Nash, for defendants in error.

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J.

TAFT, Circuit Judge (after stating the facts). Certain of the find-
ings of fact of the circuit court are really findings of law. Thus,
the court found that, as matter of law, it was the duty of the clerk
to receive and file the petition in error and pracipe. The court
found as matter of law that it was the duty of the attorney to super-
vise the action of the clerk in filing the petition and the pracipe and
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fssuing summons thereon. The court found, as matter of fact that
the clerk did not file the precipe, and did not issue summons; and
‘that, after handing the clerk the petition and praecipe, the plaintiff
paid no further attention to the same. As a further fact the court
found that the loss resulted from the failure of the clerk to issue
the summons, and of the plaintiff’s attorney to supervise his doing
so; that is, from the concurring negligence of both the clerk and the
plaintiff’s attorney. The plaintiff excepted to the finding that it
was the duty of the plaintiff or its attorney to see that the summons
was served, or that it was negligent in this regard. If it was not
plaintiff’s duty to supervise the clerk’s performance of his duty, then
there was no negligence on plaintiff’s part, and the finding that the
loss was occasioned by plaintiff’s supervising or concurring negli-
gence was erroneous. We have presented, therefore, on this record,
for review, the question whether, in a suit for neglect and default
by the clerk in issuing summons on a preecipe, it is a defense that
the plaintiff did not, after handing the pracipe to the clerk, give at-
tention to the clerk’s performance of his duty, and see to it that it
had been performed. It is true that the findings of law and fact
are hardly responsive to the issues raised upon the pleadings, but,
as no objections and exceptions to the introduction of evidence were
preserved for our consideration, we may properly assume that the
evidence upon which the findings were made was introduced without
objection, and that the court then proceeded, as it had the right to
do under the rules of code pleading in Ohio, to hear and decide the
case on the issues made by the evidence, rather than upon the plead-
ings. Railway Co. v. Whitcomb, 31 U. 8. App. 374, 381, 14 C. C. A.
183, and 66 Fed. 915; Hoffman v. Gordon, 15 Ohio St. 211, 218, !
Was it the duty of plaintiff to see to it that the clerk issued the
summons, or had he the right to rely on the clerk’s doing his duty?
Or, to put it in another way, can the clerk excuse his default by say-
ing, “You ought to have anticipated my negligence and provided
against it”? We think that the questions must be answered by a
consideration of the provisions of the Ohio Code of Practice and the
decisions under it. Section 6713 of the Revised Statutes of Ohio
provides that proceedings to reverse a judgment shall be by petition
In error, filed in the court of error; that “thereupon a summons shall
issue and be served, or publication made, as in the commencement of
an action, and a service on the attorney of record in the original case
shall be sufficient.” Section 6714 provides that: “The summons
mentioned in the last section shall, upon the written pracipe of the
plaintiff in error or his attorney, be issued by the clerk of the court
in which the petition is filed, to the sheriff of any county in which the
defendant in error or his attorney of record is found; when the writ
is issued to a foreign county, the sheriff thereof may return it by
mail to the clerk and shall be entitled to the same fees as if it had
been returnable to the court of common pleas in which such officer
resides; and the defendant in error or his attorney, may waive in
writing the issue or service of the summons.” Under the title “Pro-
cedure in the Courts of Common Pleas and Superior Courts and in
Circuit Courts on Appeals,” the specific duties of certain officers are
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prescribed. By section 4959 it is required that “all writs and orders
for provisional remedies and process of every kind shall be issued by
the clerks of the several courts; but before they are issued a preecipe
shall be filed with the clerk demanding the same.” This provigion’
appeared in the statutes of Ohio as early as 1824. In State v.
Caffee, 6 Ohio, 150, the supreme court of the state held that “no clerk
is bound to issue process without a preecipe in writing filed as his
authority and indemnity.,” By section 4958 he is required to enter
the issue of a summeons, and to record in full the return thereon.
By section 4960 the clerk is required to “file together and earefully
preserve in his office all papers delivered to him for that purpose
in every action and proceeding.” And it has been decided by the
supreme court of Ohio that a paper is considered filed when delivered
to and received by the proper officer. King v. Penn, 43 Ohio St. 57,
1 N. E. 84. By section 4966 the sheriff is required to indorse upon
every writ or order the day and hour it was received by him; and
by section 4970 to execute every summons, order, or other process,
and return the same as required by law. By section 4967, when the
sheriff is interested in an action, the process is to be served by the
coroner. By section 6713, already quoted, it is provided that sum-
mons in error shall issue as in the commencement of an action.
Hence the proceedings to begin an action are in pari materia with
those beginning suits in error. By section 5035 a civil action is to
be “commenced by filing in the office of the clerk of the proper court
a petition and causing a summons to be issued thereon.” Secticn
5036 requires that “the plaintiff shall also file with the clerk of the
court a prezecipe stating therein the names of the parties to the
action, and demanding that a summons issue.” Section 5037 pro-
vides that “the summons shall be issued and signed by the clerk,
and be under the seal of the court from which it is issued; * * *
it shall be directed to the sheriff of the county who shall be command-
ed therein to notify the defendant that he has been sued and must
answer at a time stated therein.” Section 5041 provides that the
summons shall be served by the officer to whom it is directed. Sec-
tion 5043 provides that an acknowledgment on the back of the sum-
mons or petltlon by the party sued, or the voluntary appearance of a
defendant, is equivalent to service,

We have thus reviewed at some length the statutory requirements
in Ohio for the beginning of original suits and for the beginning of
suits in error, and those Whjch describe the exact duties of the
officers. We may take judicial notice of what the actual prac-
tice under these statutes is. The language of the gtatutes, and the
actual practice, leave no doubt in our minds that the policy of the
state of Ohio from the beginning has been to have process issued and
served by a public officer, indifferent between the parties, and not to
leave it to the agent of the party plaintiff, as in so many other states.
It is the clerk’s duty to issue the process to the sheriff; it is the sheriff’s
duty to serve it, and return it to the clerk; it is the clerk’s duty to
. receive the return and record it. The whole machinery is put in
motion by the preaecipe of the moving party to the action, but after
that, the law provides no place for the intervention of the party.
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We think this elaborate and detailed provision for the machinery of
service and return was for the very purpose of relieving the private
party who should properly set it in motion from any responsibility
as to its due operation, and that thereafter he has the right to rely on
the public officer’s performing his duty, secured as it is by his oath
and official bond. It is a wellknown maxim of the law of evidence
that, as between private individuals, negligence is not to be pre-
sumed. A fortiori, is one not at fault in presuming that a public
officer, under the obligation of his oath and bond, with his duties
exactly and minutely fixed by positive law, will not fail to discharge
them. He may rightly act on that presumption. Some reference
is made in the finding to a common practice among attorneys for
plaintiffs in error of procuring from the attorneys for defendants in
error a waiver of summons, but we cannot see how this affects the
question before us. Certainly, the regular mode of bringing a de-
fendant in error within the jurisdiction in error is by causing sum-
mons to issue and to be served. The other mode is only available
by consent of the opposing party. When no such consent is shown,
can a charge of negligence be predicated on a pursuit of a remedy
not dependent on such consent? Clearly not. Nor does the fact
that the plaintiff or his attorney must generally be an active agent in
procuring a written waiver of summons tend in the slightest degree
to show that such agency is either required of them or is customary
in the issue, service, or return of the summons in the regular way.
Hence we are not satisfied with the view that the failure of the Balti-
more & Ohio Company to stand over the clerk and see that he did
his duty was negligence contributing to the subsequent loss. In an
action against the clerk for his default, we think it can hardly lie in
his mouth to say to the plaintiff, “Yes, I was negligent; but-you
ought to have anticipated that I would be negligent, and to haye
watched me in my work, and spurred me to do my duty.” In the
case of Louisville & N. R. Co. v. East Tennessee, V. & G. Ry. Co., 22
U. 8. App. 102, 109, 9 C. C. A. 314, 60 Fed. 993, the train of one eom-
pany crashed through the train of another standing on the crossing
of the two lines. The former sought to escape liability on the
ground that the latter was guilty of negligence in allowing its train
to stand on the crossing. It was in evidence that there was an
agreement between the companies that the passenger trains of each
might occupy the crossing while unloading baggage. It further ap-
peared that a statute of the state required each company to stop its
train 50 feet before reaching the crossing. We held that the plain-
tiff company was not guilty of contributory negligence relieving the
defendant from liability. We said (page 109, 22 U. 8. App., page 317,
9 C. C. A., and page 995, 60 Fed.):

“Was it negligence, as between the two companies, for the one to rely on the
other’s compliance with the statute, and its tacit agreement? It seems to us clear
that it was not. It does not lie in the mouth of the Louisville Company, after
consenting that the Cincinnati Company should put its train in a place not dan-
gerous except through the negligence of the Louisville Company, to say that the
Cincinnati Company was wanting in due care in reposing such invited confidence.

It is not negligence, ordinarily, for one to act on the theory that another will
comply with his statutory duty, unless there is some reason for thinking otherwise.
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Jetter v. Railroad Co., 41* N. Y. 154; Baker v. Pendergast, 32 Ohio St. 494;
Railroad Co. v. Schneider, 45 Ohio St. 678, 699, 17 N. 1. 321; Stapley v. Railway
Co., L. R. 1 Exch. 21. §Still less can the charge of contributory negligence be
made by one who invited or consented to the action, and thereby impliedly agreed
that it should be attended with no danger from him,”

We think the principle of these cases applicable in the cause be-
foré us. The railway company here could rely not only on the
statutory obligation of defendant to issue the summons, but also on
something that very nearly resembled a contract obligation implied
in the condition of defendant’s official bond. In such a case, to hold
that a failure of the obligee actively to prevent a default by the obli-
gor will defeat recovery on the obligation, is to render the latter a
worthless protection. With deference to the views of our colleague,
Judge HAMMOND, who differs from the majority of court on this
point, we do not think that any of the cases relied on by him apply
to the one before us. That which, on its face, most nearly resembles
this, is Curlewis v. Broad, 1 Hurl. & C. 322. The suit was for dam-
ages against a process server whom plaintiff had employed to serve
a summons according to the procedure act for failing to indorse the
writ as required by the act. There was a plea that the defendant
was not instructed to indorse the writ as required by the statute, and
that he was not retained to do more than serve the writ, and was
not requested to make the indorsement. There was a demurrer
to the plea, and joinder therein. The section of the statute relied
on enacted that “the person serving the writ of summons shall and
he is hereby required within three days at least after such service
to endorse on the writ the day of the month and week of the service
thereof, otherwise the plaintiff shall not be at liberty, in case of non-
appearance to proceed under the act.” The plea was held good, and
the plaintiff was given leave to reply. There was no formal judg-
ment, but from the remarks of the barons arguendo it is to be in-
ferred that the conclusion was founded on the view that the process
gerver was not a public officer charged with certain statutory duties,
but was a mere private agent of the plaintiff’s attorney, to do what
he was told to do; that the measure of the server's duty was his
instructions, and not the statutory requirement as to how the writ
should be served; that the statute measured the responsibility of the
attorney, whose duty it was, through his private agents, selected as
he chose, to see that the writ was properly served. The case, in
effect, holds that the server would be liable if he had been instructed
to indorse the writ and did not do 8o. How this bears upon the case
at bar, it is difficult to see. Under the mode of procedure in the case
cited it was the plaintiff’s duty, or that of his attorney, to serve the
summons; and he might procure the service to be done by any one,
—as one of the judges suggests, by a school boy. TUnder the Ohio
statute, the writ must be issued by the clerk, who is not plaintiff’s
agent, but a public officer; and it must be served by a sheriff, or one
of his general or special deputies. Their duties are fixed by statute,
not by private agreement. The case of McRaney v. Coulter, 39
Miss. 390, is the strongest one for the view of Judge HAMMOND.
There the court held it was a want of due diligence in an attorney
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not to read the minutes of the clerk-to see that he had properly
entered an order granting a motion for new trial. ~ As to this au-
thority, we have only to say that, if it lays down a proper measure
of an attorpey’s care, there are few, if any, careful attorneys within
the jurisdiction of this court. °

‘We come now to the question of damages. Upon this point we
are all agreed, and Judge HAMMOND states in his opinion more fully
than it is proposed here to state them the reasons for our conclusion.
The defendant deprived the plaintiff of its legal right to contest the
question of its liability to another for $2,130 in a court of error.
‘What is that right worth? Really its value depends on the proba-
bility of a reversal, and the successful event of a new trial. Ordi-
narily, on a proceeding in error, the judgment of the court below is
presumed to be correct until it is shown otherwise. Can the clerk
who negligently prevented the proceeding in error rely on that pre-
sumption to escape being mulcted in damages for depriving the
plaintiff in error of the privilege and right of meeting and overcom-
ing it? We think not. There is but one case in point, and that only
a nisi prius ruling. In Cohen v. Marchant, 1 Disney, 113, the action
was against a justice of the peace for failing to date properly the ap-
peal bond, whereby the right of appeal was lost. Judge Storer told
the jury that they might measure the damage by the amount of the
judgment. It is a rule in actions for negligence in issuing execu-
tion on a judgment, or for negligence in allowing the escape of one
whose body is taken in execution, that the amount of injury is prima
facie measured by the face of the judgment, and that the burden is
on the negligent officer to reduce the recovery by showing the in-
solvency of the defendant. Carpenter v. Warner, 38 Ohio St. 416.
As against a public officer who negligently deprives another of his
right to be heard in a suit against him, we think the same rule of
evidence should prevail, and that the plaintiff should be entitled to
recover all that the negligence of the defendant has caused him to
pay unless the officer can show that, even if he had not been negli-
gent, the complaining litigant would have had ultimately to pay the
same amount. In order to do this, the defendant may be obliged
to submit to the court the record in the first case, to decide whether
there was reversible error, and also to adduce evidence to show that
on a second trial a second verdict of the same or greater amocunt
would have been rendered against the plaintiff. The anomalies will
then be presented of having one nisi prius court review the errors
of another, and of having one jury decide what conclusion another
jury would have reached cn a given state of evidence; but these
anomalies seem inherent in the nature of the controversy, unless it
is to be held either that the damages are merely nominal, or that
they are fixed at the amount of the judgment. The first alternative
is to be avoided, if possible, because it practically gives the clerk
complete immunity from what may be most serious and injurious con-
sequences of his neglect; while the second can hardly be adopted
by a court, because it would seem to be judicial legislation, fixing a
penalty for default, and not the assessment of damages according
to the reason or analogy of damages in like cases. We are not, how-
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ever, in the case at bar, called upon to state definitely the limits
within which the defendant in such cases may introduce evidence in
mitigation of damages, because the defendant below introduced
no evidence tending to reduce them. Indeed, the learned judge
at the circuit found affirmatively that there was reversible error in
the record, and there was no evidence tending to show that on a new
trial a similar verdict would have been reached. TUpon the findings
of fact made by the court below, after rejecting the findings of law,
which we have found to be erroneous, a judgment should have been
entered for the plaintiff for the full amount paid by it on the judg-
ment which it was prevented from reversing on error, together with
costs and interest.

The judgment of the circuit court is reversed, with instructions
to enter judgment on the findings in accordance with this opinion.

HAMMOND, J., dissents from the views of the court as to contribu-
tory negligence, and concurs with the court upon the question of dam-
ages,

SWANCOAT v. REMSEN et al.
(Circuit Court, S. D. New York. January 19, 1897.)

1. CorPORATIONS—TFAILURE TO MAKE REPORTS—ACTION AGAINST DIRECTORS—PLEAD-
ING.

In an action against the directors of a corporation, based on their failure to
make the report required by section 30 of the New York stock corporation
law, it is not necessary to allege that a judgment has been recovered and ex-
ecution returned unsatisfied against the corporation, Manufacturing Co. v.
Harriman, 43 N. Y. Supp. 673, disapproved.1

2. Bawme.
In such an action it is unnecessary to allege that the directors were stock-

holders during their term of office.
8. SBAME—LIABILITY OF DIRECTORS,
Directors of a corporation are not relieved from their liability under section
30 of the New York stock corporation law, for failing to file an annual report,
by the fact that a bond of the corporation, which formed one of its debts ex-
isting at the time of such failure, contained a provision that no stockholder of
the company should be individually liable upon or in respect to it.

This was an action at law by Richard J. Swancoat against Charles
Remsen, William Manijce, Daniel Kimball, and Thomas W. Moore,
The plaintiff's complaint alleged that the Austin Consolidated Coal
Company was a stock corporation, organized under the laws of New
York for business purposes other than moneyed and railroad; that
on July 1, 1885, said Austin Consolidated Coal Company executed
and dehvered to the plaintiff its 17 coupon bonds for $500 each,
principal payable July 1, 1895, with semiannual interest at 6 per
cent., such borrds being part of a series of $100,000, secured by mort-
gage of the property and franchises of the corporatlon The text
of the bonds was set forth in full in the complaint, and it included
a provision that no stockholder of the company should be individ-
ually liable on the bonds, or in respect thereto. The complaint fur-

1 See note at end of case,



