
504 78 FEDERAL REPORTER.

was actually decided in Ramsdell's Case was that the shipowner
was not liable at common law for damages to a pier caused by the
negligence of a pilot compulsorily employed. RalIi v. Troop, 157
U. S. 386, 15 Sup. Ct. 657.
Nor are we moved to a change in our views by the consideration

of those cases cited by the appellants' counsel which hold that the
navigation of the ship is under the exclusive control of the pilot.
Whatever may be the rule in those jurisdictions wherein compul-
sory pilotage is in force, and where there is a body of intelligent,
trained, and experienced pilots licensed by law, we are of the
opinion that in this case, and with the pilot selected under the
circumstances here disclosed, there was nothing to absolve the
master from responsibility for the safe navigation of his vessel,
and that he had the right and duty to displace him if any manifest
incapacity was disclosed. The China, 7 Wall. 67; The Oregon, 158
U. S. 194, 15 Sup. Ct. 804.
This whole subject had thorough examination by Mr. Justice

Grier in Smith v. The Creole, 2 Wall. Jr. 485, Fed. Cas. No. 13,033,
who there states the law:
"The vessel, when under the control of a pilot, is in the legal possession ot the

owners. The pilot is their servant, acting in their employ, and receiving wage.
tor services rendered to them. The fact that he was selected for them by persons
more capable of judging of his qualifications cannot alter the relatiou which he
bears to the owners. He is still their servant."

The decree of the district court is affirmed.

SPEDDEN et aI. v. KOENIG et aL
(Circuit Court ot Appeals, Fourth Circuit. Februaq 2, 1897.)

No. 180.
BHIPPlliIG-SUPPLIES-LulliLITY OP PART OWNERS.

In the home port, where all the owners reside, the managing owner, though
registered as such at the customhouse, canuot, merely by virtue of that rela-
tion, order supplies, and bind his co-owners to a personal liability therefor;
nor do they become liable merely .because the creditor, on his books, chargea
the supplies against the vessel "and owners."

;Appeal from the District Oourt of the United States for the Dis-
trict of Maryland.
This was a libel in admiralty by Robert M. Spedden and Harvey

E. Birch, trading as Spedden & Birch, in personam, against George
Koenig and Nicholas R. Ford, part owners of the steam tug May,
Russell, to recover for supplies furnished for her use. The circuit
oourt dismissed the libel, and the libelants have appealed.
Robert H. Smith, for appellants.
Beverly W. Mister, for appellees.
Before GOFF and SIMONTON, Circuit Judges, and BRAWLEY.

District Jodge.

BRAWLEY, District Judge. The libelants, who were engaged
In the business of machinists and steamship supplies ill the citl ot
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Baltimore for some years prior to tEe date of the filing of this
libel, furnished supplies to one Phillips, who built, owned, and man-
aged several tugs, among them the May Russell, which was com-
pleted about August 1, 1893; and one-half interest in this tug
was then soM to one Koenig, in pursuance of an agreement made
with Phillips, that he would buy a half interest in one of the tugs
which were then building. About the same time, one Ford loaned
Phillips some money, taking a bill of sale of one-fourth of said
tug as security. Phillips afterwards repaid Ford a part of the
amount lOOlloo, and in the autumn of 1895 Koenig's wife purchased
this one·fourth interest, and took a bill of sale from Ford. The
tug was enrolled, and papers issued to Phillips, as managing owner,
in compliance with the Revised Statutes, requiring managing own-
ers to give a bond of indemnity to the government against any
frauds under the revenue laws. A part of the supplies (about one-
fifth of the entire amount claimed) were furnished prior to August
1, 1893; the remainder between that date and the summer of 1895,
during which period Phillips, by an agreement between himself and
KO€'llig, had the use, employment, and earnings of the tug for
his own benefit. No profits were made, and Koenig and Fo'rd re-
ceived no part of the earnings. All of the parties were residents
of Baltimore, and acquainted with each other. 1'he supplies were
furnished to Phillips, and charged on the books ()f the libelants
to the "May Russell and owners." Phillips, during this period,
was the owner and manager of other tugs, suppliffi for which were
bought from the same partiffi. In making his settlement, it is in
evidence that he at one time directed that a small amount of money
paid in should be credited to the account of the May Russell; but,
at the request of the libelants, he consented that it should be ap-
plied to other indebtedness. Phillips became embarrassed in the
summer of 1895, and in the autumn of that year the May Russell
passed into the possession of Koenig. There is no question of the
liability of Phillips, and the court below has entered a decree
against him; but it appears that he is insolvent, and it is clear
that the supplies were such as were necessary for the use of the
tug in the business for which she was built. The only point for
decision is whether Koenig and Ford are liable. The district court
has held that they were not. Hence this appeal. There is no proof
that Koenig or Ford had any knowledge that Phillips was order-
ing these supplies from the appellants, or that he had any au-
thority from them to buy them or to pledge their credit, or that
the appellants ever consulted them, or made known the fact, or
demanded any payment from them until after Phillips became in-
solvent.
It is well settled that, by the law of this country, no maritime

lien is allowed for supplies furnished to a vessel in her home port;
and it is conclusively presumed that they are furnished upon the
owner's personal credit, and it is equally well settled that co-owners
of ships are not partners. Their relation to each other is that of
tenants in common, where each is severally liable upon his own
contract. As between partners, the relation of principal and agent
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is implied by law; between yart owners it must be proved,-the
only modification of this rule being the implied authority of part
owners on the spot to order for the common concern whatever may
be necessary for the presena,tion or proper employment of the ship,
the other owners being absent; but in the home port, where all
the owners reside and are easily accessible, no such authority to
bind the ship can be presumed. The presumption in such cases is
that the supplies are furnished upon the personal responsibility
of the owner. vVhether the owner has authoritv to bind his co-
owners for such S'11pplies is a question of fact to 'be determined in
each case by the circumstances. The fact that Phillips was reg-
istered in the customhouse as managing owner does not of itself
imply authority by his co-owners to use their credit. Such registry,
required by section 4320 of the Revised Statutes, is requisite to
the licensing of vessels for the ooasting trade or fisheries, and de-
mands that the managing owner shall enter into bond, with sure-
ties, to indemnify the government against the vessels being em-
ployed in any tl"ade whereby the revenue of the government may
be defl"auded. It neither enlarges, diminishes, defines, nor affects
the relations of the owners towal"ds each other. It is required sim-
ply to enable the government to have some responsible person of
whom it can l"equire compliance with its l"evenue laws, and cannot
be construed so as to Cl"oote such managing owner a plenipotentiary
of the other owners for purposes with which the government has no
concern.
The function and authority of the "managing owner" being thus

limited to the pur"poses and provisions of the statute, we must look
elsewhere for his autho,rity and rights towards his co-owners and
persons dealing with him. "In respect to repairs and necessaries
in the port or state to which the ship belongs," says Mr. Justice
Story in The General Smith, 4 Wheat. 443, "the case is governed
altogether by the municipal law of that state, and no lien is im-
plied, unless it is recognized by that law."
The law of Maryland is settled by Pentz v. Clarke, 41 Md. 338:
"The later decisions hold that no implied authority arises from the relations of

master and owner per se to bind the owner in the home port; but that, in order
to bind such part owner, the master must have special authority for that pur-
pose, or the owner must have held out the master as having such authority, or he
must have ratified the contract after it was made."

In the purchase of supplies alleged to be necessary, the man-
aging owner would have no greater authority than the master, as
the principle which governs in such eases is the same.
Scull v. Raymond, 18 Fed. 547, was a libel in personam, wherein

it was sought to hold a part owner of a steamer liable for damages
caused by collision. In that case the steamer which was in fault
was in the exclusive possession and control of other part owners.
In deciding that Raymond was not liable in consequence of being
a legal part owner, Judge Brown says:
"The primary relation of part owners of ships to each other is that of. tenants

in common of chattels. By the common law one tenant in common having pos-
session of a chattel may use it for his own exclusive benefit, and, while so doing,
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he alone is liable for all charges affecting it. This rule as applied to ships has
been so far modified as to entitle each part owner to receive his share of the
earnings of the vessel, unless he has dissented from the voyage. Prima facie, there-
fore, the master or shiV'S husband, or the managing owner, is the agent of all the
vart owners in the ordinary business of the ship, and all will be prima facie lia-
ble for necessary repairs, supplies, and for torts of navigation, because, pre-
sumptively, the voyage is for the benefit of all. Eut this presumptive agency and
benefit, and consequent liability, may be rebutted by any approprIate proof. And
when it affirmatively appears that anyone part owner was neither intended to
be represented by the master in the navigation of the ship, or in ordering repairs
or supplies, and that he never authorized the master to represent or bind him, and
that he never ratified or adopted the voyage, but dissented from it, there is no rea-
son or legal principle upon which he can be held for the supplies ordered or for
the torts of the voyage. * • • If a part owner expressly dissent to repairs or
supplies, he is not personally bound. The implied authority of the master to bind
him is in such cases rebutted by proof of the dissent; and, if the material man
had no previous dealings with the dissenting owner, the notice of dissent need not
even be brought home to him."

After citing several cases in support of the view that owners are
not persO'Ilally bound for supplies unless they expressly authorize
them or participate in the profits of the voyage, he says:
"These several classes of cases show one principle running through them all,

namely, that the personal responsibility of a part owner does not necessarily at-
tach as an incident to his naked legal ownership. but depends upon the posses-
sion, use. "and control of the ship."

It does not appear that this case ever went to the supreme court.
Thorp v. Hammond, 12 Wall. 410, was decided by the same learned

judge, and his decree, confirmed by the circuit court, was affirmed;
the supreme court being equally divided. That also was a case
of collision. The schooner at fault was commanded, sailed, and
exclusively managed by Hammond, one of the owners, under an
arrangement made between him and the other owners, whereby he
had, in effect, become the charterer, retaining one-half the net
freight after expenses were taken out, and paying to the general
owners the other half. It was contended that all the general own-
ers were liable for the torts committed by the schooner while she
was thus let to charter. The court below was of opinion that they
were not. The supreme court was equally divided 0'Il that ques-
tion, but all held that the owner pro hac vice was liable.
Thomas v. Osborn, 19 How. 22, held that the power of a master

or charterer or owner pro hac vice to create a lien upon the ship
in a foreign port for repairs or supplies was limited to cases of
necessity, and that it is the duty of the lender to see that the
necessity exists, and that where the freight money was sufficient
to pay for repairs and supplies, and might have been commanded
for such use if it had not been diverted by the master, with the
assistance of the parties making the advances, they had no lien.
And that such power in the master or owner, pro hac vice, "does
not exist in a place where the owner is present."
The St. Jago de Ouba, 9 Wheat. 416, holds that the necessities of

commerce require that, when remote from the owner, the shipmas-
ter should be able to subject the owner's property to liability for
repairs a.nd supplies, without which it is reasonable to suppose he
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wiII not be able to pursue his owner's interest, but, when the own-
er is present, the reasoo cea'Bes.
We take the true rule, then, to be that in the home port, where

the owners are resident and easily accessible, the master, or man-
aging owner or charterer, or owner pro hac vice, cannot purchase
supplies that will bind the ship or make the owners personally re-
sponsible without some authority, express or implied, and that such
authority to the managing owner from the other owners cannot be
implied from the mere fact that they are co-owners. "Title has
nothing to do with these cases," says Lord Ellenborough in Annett
v. Carstairs, 3 Camp. 354. "'We must look to the contract between
the parties."
In the case before us it is earnestly contended that all the own-

ers are responsible for these supplies-First, because they were
charged to the "tug May Russell and owners"; second, because Phil·
lips was registered as the managing owner, and is to be presumed
to have had authority to purchase on the credit of her owners STIch
supplies as were necessary and proper for her use. In Beinecke v.
The Secret, 3 Fed. 665, supplies were furnished to Murray, Ferris
& Co., charterers of The Secret, a foreign vessel,and the goods
were charged on the books of libelant to "steamer Secret and own-
ers." It was held that credit was given to Murray, Ferris & Co.;
that libelants were put upon inquiry as to the interest of the char-
terers, and could easily have learned that Murray, Ferris & Co. had
no right or power to bind the vessel or her owners for supplies, and
had no lien upon the vessel. "A mere charge to the ship on
libelant's books," says Judge Brown in The Francis, 21 Fed. 722,
"is an inoonclusive circumstance, even as regards the libelant's own
intention. The usual practice of merchants to make such charges
against the vessel indifferently, whether the vessel be in her home
port or not, shows that s'Uch a charge is very slight, if any, evi-
dence of an actual reliance on the ship. In practice, it is scarcely
more than a habit adopted by merchants in order that their books
may not tell against them, if, in fact, they would be entitled to
hold the ship." As it is not claimed that Koenig or Ford had any
knowledge of this entry, it must be regarded as a mere matter of
bookkeeping, a self-preserving practice on the part of the credo
itor, or, at most, as evidence of a secret intention to hold them,
which, not being communicated to them, can have no weight as
evidence against them.
We have already considered the effect of the registry of Phillips

as managing owner, and have determined that that fact alone can·
not be looked to as defining the nature and extent of his powers.
There is no magic in the term "managing owner," as used in cir-
cumstances like these, which would confer upon him powers and
rights which otherwise did not exist to bind personally his co-
owner. The right of one owner to bind another not springing from
operation of law, and no,t being deducible from mere naked proof
of title, it was necessary for libelants to prove either authority
conferred, or participation in profits, or such a course of dealings
as would warrant the inference that authority previously given was
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continued, or ratification. No such proof was offered. On the con-
trary, it may fairly be presumed that credit was given to Phillips
alO'lle. There was evidence that, during the time that the supplies
,,,ere furnished, he WfrS running the vessel on his own account, un-
der an agreement with Koenig that he (Koenig) WlliS not to be re-
sponsible for any debts, and Koenig received no part of the earn-
ings during that period. There was no evidence of any act, repre-
sentation, or course of dealing on the part of Koenig or Ford, or
either of them, from which it could legally be inferred that they had
clothed Phillips with authority to bind them. They were readily
accessible, were seen nearly every day, and nothing was said to
them from which they could reasonably infer that any credit was
given to Phillips on their account. There are other and special
consideratiO'lls affecting so much of the indebtedness as was con-
tracted prior to August 1, 1893, and as relates to Ford; but our
conclusion renders any determination of them unnecessary. The
decree of the di.strict court is affirmed.

THE M. M. MORRILL.

WHITE v. THE M. M. MORRILL.

(District Court, D. Washington, N. D. February 5, 1897.)

1. SEAMEN-ASSlG'OIEN1' OF "\VAGES-PAHT OWNEHS.
Persons employed as hunters for a sen ling voyage, by the master, from

whom they had purchased interests in the vessel, agreeing that half their
wages might be applied to the purchase price, held to be within the protection
of Rev. St. § 4536, forbidding the assignment of mariners' wages.

e. SAME-LIE".
Persons employed as seal hunters, after purchasing interests in the vessel

from the master, and giving mortgages thereon for unpaid balances, may, as
against the master and other part owners, maintain a suit in rem for their
wages.

This was a libel in rem to recover seamen's wages.
G. M. Emory, for libelant and interveners.
James Kiefer, for respondents.

HANFORD, District Judge. In this case the libelant, Charles
H. White, and the intervener, S. N. Johnson, are suing to recover
money earned by and due to them for their services as hunters
on a sealing voyage in the North Pacific Ocean. The case is de-
fended by A. S. Nelson, one of the owners of the vessel, and by
Edward Cantillion, who was master of the vessel on the voyage.
Cantillion was owner of one-third of the vessel, and he sold his
interest to said libelant and intervener, conveying one-sixth to each.
for which he received from Johnson $350 and a promissory note for
$350, and from White a promissory note for $700; and, to secure
payment of said notes, he received mortgages upon the interests
of each in the vessel. He also held mortgages from the other own-
ers upon all of their interests. He then entered into a contract with
the owners, by which he undertook to furnish supplies for the voy-


