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or whether the specific name and place of an address should be set
forth. It is sufficient to decide that an allegation that the news-
papers were addressed, or that direction was given for mailing or
delivery, is requisite, not as a matter of description or identifi-
cation of the unmailable article, but as an averment of an essen-
tial ingredient in the offense, and that the ingredient is not sup-
plied by the general averment that the newspapers were deposited
"for mailing and delivery."
The other objections to the sufficiency of the indictment seem

insufficient grounds for granting this motion to quash; but, as the
first point urged in support of the motion is decisive, it seems un-
necessary to assign reasons for the opinion as to the remaining
points. Whatever a man's intent may be, he is not indictable un-
less there is some adaptation, real or apparent, in the thing done to
accomplish the thing intended. As the mere depositing in the
post office of an obscene writing, without direction for mailing or
delivery, is incapable of effecting the evil against which the stat-
ute is provided, and as this indictment, departing from well-estab-
lished precedents, charges nothing more, the motion to quash is
granted.

DEAN LINSEED OIL CO. v. UNITED STATES.
(Oircuit Oourt, E. D. New York. February 16, 1897.)

1. CUSTOMS DUTIES-DBAWBACK-LINSEED OIL CAKP..
Oil cake, made from linseed by the separation thereof into linseed oil and

oil cake, is an article of manufacture, and, when made in the United States
from imported linseed, is entitled, upon exportation, to the drawback provided
by section 22 of the tariff act of 1894 (28 Stat. 551).

2. SAME-AMOUNT OF DRAWBACK.
The amount of drawback payable on the exportation of oil cake made_from

imported linseed is to be calculated in proportion to the amount of linseed
entering into such oil cake, by weight, and not in proportion to the respective
values of the oil and oil cake made from the linseed.

3. SAME.
lt seems that when, by the treatment of an imported article, a valuable

thing is produced, leaving a refuse of no value, n'o drawback would be allow-
able, under section 22 of the tariff act of 1894 (28 Stat. 551), upon exportation
of such refuse.

Samuel B. Clarke, for plaintiff.
Robert H. Roy, Asst. U. S. Atty., and James Byrne, for the

United States.

WHEELER, District Judge. This suit is brought upon section
3 of the act of 1887 (24 Stat. 505). Pursuant to that statute (sec-
tion 7), the court finds that on December 3, 1894, the plaintiff im-
ported 11,944 bushels of linseed, and between December 13, 1894,
and January 12, 1895, 23,704 bushels of linseed, of 56 pounds each;
that this was separated into linseed oil, of which each bushel made
19.91 pounds, and oil cake, of which each bushel made 35.87 pounds;
that 448,153 pounds of this oil cake was exported to England by
the ship Manitoba, January 4, 1895, and 850,262 pounds by the
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Berlin, Jannary 29, 1895; that the plaintiff complied with all the
requirements of the law and the treasury regulations to become
entitled to the drawback on these exportations, which were com-
puted by the customs officials by the proportion in value of the oil
to the oU cake on the exportation by the Manitoba at '508.55, and
on the Berlin at $989.91; that these drawbacks, computed upon the
proportion of weight instead of value, would be on the exportation
by the Manitoba $1,514.81, and on the Berlin $3,006.29.
By the tariff act of 1894, under which these importations and ex-

portations were made (paragraph 29) the duty on linseed oil is 20
cents per gallon of 7i pounds weight. By paragraph 206, the duty
on linseed is 20 cents per bushel of 56 pounds; and by paragraph
5t;7, oil cake is free (28 Stat. 509). And the same act provides:
"Sec. 22. That where imported materials, on which duties have been paid, are

used in the manufacture of articles, manufactured or produced in the Uilited
States, there shall be allowed on the exportation of such articles a drawback equal
iu amount to the duties paid on the materials used, less one per centulll of such
liuties." 28 Stat. 551.

A question is made in behalf of the United States whether this
oil cake is a manufacture of an article, within the meaning of this
statute. As to this, however, the linseed was not oil cake, and
did not contain oil cake, as such. The linseed had to be treated,
and from this treatment the linseed oil was produced as one thing,
and this oil cake as another thing. The oil cake was made from
the linseed, and was a new article of manufacture, and so it ap-
pears to come directly within the provisions of this statute. As
the duty upon the linseed was 20 cents per bushel of 56 pounds
weight, the duty paid was exactly five-fourteenths of a cent per
pound of the importation. The statute provides for a drawback
equal in amount to the duties paid, which must mean those actually
paid on the materials used, less 1 per centum of such duties. The
material that went into the oil cake was 35.87 pounds to each
bushel, and the duty paid on that material is readily computed by
applying so much of the 20 cents per bushel of 56 pounds as belongs
to this 35.87 pounds. The duty on the 19.91 pounds of oil to each
bushel of 56 pounds could also be readily computed, if important,
and would be but a fraction of that on the oil, if it had been man-
ufactured in the foreign country, and imported separately. The
law seems clearly to ignore values in cases of specific duty, as it
provides that the drawback shall be equal in amount to the duties
paid on the materials used, and does not provide for any appor-
tionment upon the value; and, to comply with the law, plainly
nothing would need to be done but to ascertain the amount of
duty actually paid upon the materials used, as has been readily
done in this case. The treasury regulations, as applied to this case,
make an ad valorem drawback upon a specific duty, instead of a
specific drawback upon a specific duty, as the law requires. Of
course, if by the treatment of an imported article a valuable thing
is produced which leaves a refuse of no value, so that this only
valuable product was the sole object of the importation, then noth-
ing could be allowed by drawback for duty on the refuse; but
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here the article imported contains two valuable things, each of
which has long been recognized in the tariff law as a proper sub·
ject of duty on importation, and of drawback on exportation; and
the duty paid on the one of low value is as much a duty as that
paid on the one of high value is. So, upon these several provisions
of this tariff act of 1894, it seems clear that the calculation of the
drawback upon the proportion of weight is the one which the im-
porter and exporter are entitled to; and that the one on proportion
of values is not legally applicable.
It is said, on behalf of the government, that such drawbacks have

been provided for ever since 1860, and that the treasury depart-
ment has, by regulations when those were authorized, and without
them when they were not, always computed these drawbacks in
proportion to values; and that the passing of new tariff acts pro-
viding such drawbacks, when such action of the treasury depart-
ment was going on, was an implied approval of that method, and
a warrant for the present regulations under which these drawbacks
have been computed. It also appears that from 1870 to 1894 no
drawback on oil cake was allowed. In all that time no treasury
regullltion would be applicable to this particular subject, and dur-
ing all that time this article was a subject of a particular law, ex·
eluding it from drawback. The plaintiff's claims are founded, not
on the regulations of the treasury department at all, but on the
law which gives the right; and that the customs officers refused to
follow the law and followed the regulations does not defeat the
right which the law gives. Campbell v. U. S., 107 U. S. 407,
Sup. Ct. 759. Under these circumstances the practice of the cus·
toms and treasury departments would not seem to be material.
U. S. v. Graham, 110 U. S. 219, 3 Sup. Ct. 582; U. S. v. Alger.
152 U. S. 384, 14 Sup. Ct. 635. Upon this view of the case, the
plaintiff seems to be entitled to a judgment for the amount of thesp
two sums, which is $4,521.10. Judgment for plaintiff for $4,521.10.

CITY OF CARLSBAD et al. v. SCHULTZ.

(Circuit Court, S. D. New York. February 1, 1897.)
TRADE·MAHKS-Il'FHI!\GEMENT-"CAIH.SBAD" MIl'ERAL WATEH.

From the discovery of the Carlsbad spring, in 1370, to 1845, none or its
waters were exported from the city, the policy of the city being to attract
invalids to that place. For 24 years before the first exportation, artificial
Carlsbad, made after the anaylsis of the genuine, was sold at many places
in Europe, and became very popular. After exportation of the genuine water
was begun, the sale of the artificial was continued in Europe, and has
continued to the present day, without deception or confusion. Twelve years
before the real Carlsbad was first imported to this country, defendant began
to make and sell his artificial Carlsbad, built up a large business therein, and
continued the same without protest for 34 years. His labels and bottles arc
radically different from those of complainants, in which the real Carlsbad
is now sold here. Held, that defendant had a right to continue the sale of
his product, but should be enjoined from using "Carlsbad" unless accompanied
by BOme word (as "Artificial"). plainly indicating that the water is not the
natural spring water.


