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missed. As stated, the sum of $56.58 was left by the claimants with
the clerk of the court, to be by him paid to the libelant Ross; but
the latter, it appears, has never called for the same, nor availed
himself of it. On the contrary, he appeared as a +witness in his
own behalf at the hearing, seeking to recover the amount he origi-
nally sued for. He testified that the reason for applying to the
master for a settlement and for signing the letter referred to was
because he was then in need of money, and wanted to leave San
Francisco. For some reason or other, he was subsequently induced
to change his mind, and be never called for the sum left with the
clerk of the court. I do not see how his action in this respect can
prejudice his right to recover the sum which the court finds is ac-
tually due him. It is true that he agreed at one time to accept a
smaller sam, but this was owing to the fact that it was in the
nature of a settlement, which, he states, he was then anxious to
bring about, being in need of money. He will therefore be allowed
the full amount of $9R8.
A decree will be entered as indicated in this opinion.

THE GLENCAIRN.
(District Court, D. Oregon. January 14, 1897.)

No. 4,068,
1. AGREEMENT TO ARBITRATE.

The masters of two vessels which had collided, having differed as to whether
a certain part of one vessel was injured thereby, agreed that a certain third
person should examine it, “and say if any damage had been done, and to what
extent.” Held, that this was not an agreement to submit to arbitration, espe-
cially as there were other matters in dispute to which the agreement did not
refer.,

2. CorLnisioN—~DaMaaEs—Loss oF CHARTER.

A vessel injured by collision while in harbor awaiting a charter held not en-
titled to damages based on a decline in charter rates while she was undergo-
ing repairs; it appearing that, before the accident, she has declined higher
rates, and was held above the market price while rates were falling.

8. SAME—COMMISSIONS ON REPAIRS.

The injured vessel is not entitled to commissions on the money disbursed
in making repairs.

4. SAME—SUPERINTENDENCE OF REPAIRS.

A claim for money paid to a third person for superintending the repairs to
the injured vessel cannot be allowed, where no reason is shown why the mas-
ter, who was actually present, could not himself have superintended the re-
pairs.

5. Sami—CosT3—OFFERS OF SETTLEMENT.

‘Where the claimant of a vessel libeled for collisiod made reasonable offers
of settlement, and, pursuant thereto, paid into eourt an amount equal to what
was afterwards found due by the court, held, that he was entitled to his costs.

F. D, Chamberlain and Zera Snow, for libelant.
C. E.. 8. Wood and J. C. Flanders, for claimant.

BELLINGER, District Judge. 'The libelant is master of the Brit-
ish ship Bedfordshire, and the libel is for damages caused by a colli-
sion between the Bedfordshire and the Glencairn in the harbor at
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Asgtoria.  The Bedfordshire was at anchor. The Glencairn had just
arrived in charge of a steam tug, and was coming to an anchorage.
Through some mistake, or other fault, the Glencairn’s anchor was
dropped so close to the Bedfordshire that, in coming to, she swung
around, and the two ships came in collision, the Glencairn’s star-
boad quarter coming against the Bedfordshire’s starboard bow. The
Iibelant claims damages as follows:

Necessary repairs to the Bedfordshire, and commissions thereon...... $3,126 25
Loss of the use of the ship during the time required to make repairs... 3,650 00
Depreciation of market rates for ships of the class of the Bedfordshire

in the MeEANtIME. souevreererraecraransroanaressesanresssnsvone 1,618 20

Loss of time, and expenses of master and crew, and the wages thereof S00 00
Injury to the Bedfordshire by reason of the strain suffered, and other
and additional losses incident to and resulting from the collision..... G060 00

Total eevueunvesccnssnnassennsnnscrocsnnnnnsssssnnscssennss $9,794 45

The claimant admits the liability of the Glencairn, and offers to
pay all damages actually suffered by the Bedfordshire as a result
of the collision, but denies that such damages are more than $2-
299.50, which sum the claimant has deposited in the registry of the
court for the libelant’s use.

The principal controversy in the case grows out of an injury to
the main lower cap of the Bedfordshire. This main cap is a large
double band of iron, weighing about 400 pounds, and shaped like a
figure “8.” It is almost nine inches in depth and one inch thick.
It is the means by which the main topmast is secured to the main-
mast. While the Bedfordshire was off Cape Horn, on her voyage
to this port, her topsail lanyards were carried away during a storm,
and the yard, weighing probably three tons, came down. The force
of the blow was such that the main cap was cracked on the star-
board side, the crack extending to the eye bolt hole, about the center
of that part of the main cap through which the mainmast extends.
As to this there is no question. It is claimed on behalf of the Bed-
fordshire that, among other injuries sustained by her by the colli-
sion in Astoria harbor, there is a second crack of the main eap, not
so deep and serious as the former injury, but serious enough to make
it necessary to replace the old cap with a new one, at an expense
greatly above what would be required if the vessel could have had
the repair made in her home port, as she might have done if it had
not been for the second injury; the claim being that it was praec-
ticable, had there been but one crack, to have reinforced or tempo-
rarily repaired the main cap, with a lashing called a “Spanish Cap,”
so that the vessel conld have completed her voyage. On the other
hand, it is contended, for the Glencairn, that the second or smaller
crack did not result from the collision, but was caused by the same
blow that caused the injury on the starboard side (the lesser injury
was on the port side and directly opposite the crack on the starboard
side); and it is further contended that, without the smaller crack,
the vessel could not safely have gone to sea without a new main
cap, and that what is called the “second injury” did not, therefore,
add to the cost of repair, or delay the vessel in this port.

The evidence bearing upon the question as to whether the injury
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to the main cap on the port side was caused by the collision, or by
the falling spar off Cape Horn, is conflicting. The captain of the
Bedfordshire, the mate, and third mate all testify that they made
careful examinations of the main cap after the accident off Cape
Horn, and that the crack on the port side was not there until after
the collision. The mate lashed the main cap with wire lashings.
Hannaford, a seaman on the Bedfordshire, painted the main cap
about a week before the vessel arrived at Astoria, first chipping off
the blisters on it. He painted between the lashing, and would, so
he testifies, have seen a crack on the port side, had there been one.
Upon examination, made by the captain and the two officers named,
and by Freeman, an Astoria blacksmith, after the collision, the
crack on the port side appeared to be a fresh crack, and there was
no paint to be seen on its edges. On the other hand, Capt. Wright,
of the Glencairn, testifies that he examined the main cap shortly
after the collision, that both cracks appeared to be old ones, and
that he could see traces of paint on the edges of the crack on the
port side. Hamilton, the Glencairn’s first officer, testifies that this
injury was an old one, and that he found a part of the port-side crack
covered with paint; the crack extending beneath the paint, thus
showing that this injury existed at the time the main cap was
painted.

There is difference of opinion as to whether the strain upon the
masts of the Bedfordshire, caused by the pulling off of the Glen-
cairn, could have resulted in the port-side injury to the main cap.
On the one hand, it is claimed that the backstays of the Bedford-
shire would not permit her topmast to come forward, as it must have
done to cause the injury. It is not claimed that there was anything
unusual as to the condition of these backstays after the collision.
On the other hand, Capt. Hugo, of the Bedfordshire, testifies that
the backstays on his ship are of wire, with rope lanyards, apd that
these stays are always slack to a degree. Smith, the third mate of
the Bedfordshire, testifies that,when the Glencairn was being hauled
off by the tug, he saw the mainmast, the main topgallant mast, and
the royal all bent forward. This proves too much. If the main-
mast bent forward with the topgallant, it is not probable that the
main cap connecting the two would have been subjected to an un-
usual strain.

I think the probabilities are that both cracks in the main cap re-
sulted from the same cause. The effect of the blow from the fall-
ing of a spar weighing three tons, from such a height, upon the main
cap, is demonstrated by the injury which it is admitted to have
caused. Both sides of the main cap were subjected to practically
the same strain by this blow, and, while a crack upon one side
from this cause might not necessarily be accompanied by a like in-
jury on the other, such would be its tendency. Furthermore, it is
not probable that the backstays of the Bedfordshire could have been
slack enough to permit the topgallant and royal masts to come for-
~vard so as to have produced this injury. The office of these stays
is to prevent these masts from coming forward at all. If, however,
the stays on the ship are slack to this degree, then what is claimed
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to have happened when the Glencairn was pulled off after the colli-
sion would be likely to happen at sea in bad weather. The pitch
of the ship in a rough sea would inevitably cause the topgallaat and
royal masts to come forward as far as the slack of the backstays
would permit, and the strain upon these masts by the pulling apart
of the two ships could do no more; so that one of two conclusions
is unavoidable: Either the backstays prevented these masts from
coming forward, and the injury on the port side of the main cap was
not caused, as claimed for the Bedfordshire, or else the liability of
the ship to this injury made it unsafe for her to proceed to sea with-
out & new main cap.

I do not overlook what is claimed as to a temporary repair by the
expedient of what is called a “Spanish Cap,”—a wire lashing around
the main cap,—to enable the vessel to reach her home port. There
was already a wire lashing around this cap at the time of the colli-
sion. How much more extensive the proposed Spanish cap was to
be does not appear. The one already there did not suffice to pre-
vent further injury, assuming that the port-side crack was caused
by the collision. And, as to this, it is not shown that, but for the
port-side injury, the Bedfordshire would have completed her voyage
without the expense of a new main cap. It is true that Capt. Pope,
acting as an arbitrator in the matter, stated, in his award, that it
appeared to him that the damage to the cap on the starboard side,
while to some extent a serious one, could have been temporarily re-
paired, and that the repair, supplemented by a Spanish cap, would
have enabled the vessel to prosecute her voyage to a port where re-
pairs could have been effected more reasonably than here. But, as
a witness, Capt. Pope said: “With the single crack, I would possibly
have allowed the vessel to go with the Spanish cap. With two
cracks, I should certainly have not done s0.” In view of this state-
ment, ] cannot assume that the Bedfordshire could have completed
her voyage without a new main cap. To say the least, the matter
is left in such uncertainty as to preclude damages; and, furthermore,
I am not inclined to encourage such makeshifts as this, whereby,
regardless of the property interests involved, the lives of seamen
are jeopardized merely that there may be saved to the owners of
vessels the paltry difference between the cost of repairs as between
this and some other port.

Libelant claims, also, that by agreement of parties the matter of
this injury was submitted to the arbitration of Capt. Pope, who made
a report favorable to the Bedfordshire. But, while the arbitrator
proceeded in the utmost good faith, there is serious dispute as to
whether any agreement to arbitrate existed. Capt. Pope was ab-
sent from the city when the understanding, whatever it was, in pur-
suance of which he acted, was had, and his information in the prem-
ises was derived from the libelant. Capt. Wright, of the Glen-
cairn, says that there was no agreement to arbitrate, but merely an
agreement on his part that Capt. Pope should examine the Bedford-
shire’s main cap, and report whether the second injury was a new
or an old one. Capt. Hugo, of the Bedfordshire, testifies that there
was an agreement to arbitrate,—that it was agreed verbally that
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Capt. Pope was to go down, examine the cap, say if the Glencairn
had done any damage to it in the collision, and, if so, to what ex-
tent.

There is no disagreement between the two masters as to the un.
derstanding in pursuance of which Capt. Pope acted. They disagree
as to the effect of that understanding, one claiming and the other
denying that it was an arbitration. To bind the parties, an agree-
ment to arbitrate ought to be certain. The authority of the arbitra-
tor to make a decision should not be left to implication. The law
implies an agreement to abide the result of an arbitration, but it
cannot imply the agreement to arbitrate from the questionable au-
thority to examine “and say if any damage had been done, and to
what extent.” There is here no agreement to submit any guestion
to the decision of Capt. Pope. The damage to the main cap, while
the principal cause of dispute between the parties, is not the only
one. There are other matters of dispute between them which would
naturally and probably have been included in any arbitration of
difference between them.

I cannot allow damages based upon the claim that the Bedford-
shire was kept out of the market by reason of her injuries. The
Bedfordshire was held for higher charters than were offered, and
the market was a falling one. She was in the harbor nearly a month
before the collision, and had declined offers for her charter as high
as 35 shillings. She was, according to the testimony of Mr. Sibson,
being held above the market. It is claimed that, at the date of the
collision, and following, she was worth 32s, 6d.; but the testimony
tends to show that she was held above that figure, and that the
market continued to decline. She is not entitled to recover from
the Glencairn the value of the market which she refused. She was
not an exception in this regard. Other vessels equally valuable de-
clined charters in the state of the market, and remained in port after
the Bedfordshire had completed her repairs.

The claim for commissions on money disbursed in repairs is made
on the authority of the case of The Clan Mackenzie,> but the claim
was not contested in that case. 1 do not think that the fact of such
an allowance is sufficient to establish the validity of claims of this
character. It is argued that the fact that the claim was not con-
tested in the case of The Clan Mackenzie goes to show that it is
above controversy. There is force in this suggestion, and yet the
fact, if it is a fact, as I assume from the failure to cite any other
like case, that there is no other case where such an item has been
included in an award of damages, compels me to disallow it in this
case. It was probably submitted to in The Clan Mackenzie Case
because of the fact, testified to in this case by Mr. Laidlaw, who
made the claim in that case, that such charges are customary. 1
am not prepared to recognize a custom among. shippers, in allowing
between themselves commissions upon moneys disbursed, as estab-
lishing a rule of damages in cases of maritime collision.

Neither the claim for costs in the Spreckels libel suit against the

1 Reported sub nom, The Oregon, 45 Fed. 62.
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Bedfordshire, nor that for Mr. Cherry’s services for superintending
repairs, can be allowed. The Spreckels libel was against both ves-
sels, and was for a salvage service. There was no foundation for
such a claim against the Bedfordshire, and it is not the fault of the
Glencairn that the Bedfordshire was included in the libel for its
enforcement. The Glencairn, in its answer in that case, admitted
that the towage service was made at its request, and it offered to pay
what it contended was a reasonable compensation therefor, and final-
ly compromised and paid the demand. It did not attempt to shift
any part of the responsibility for what had been done upon the
Bedfordshire. Nothing more was required of the Glencairn. Omne
of the items claimed, on behalf of the libelant, as an expenditure
of Mr. Cherry, is for $125, services in superintending the repairs
made upon the Bedfordshire at Astoria. There is no reason shown
why the master could not have superintended these repairs him-
self, and, in fact, he was actually present during the whole period,
and there is no more fit or proper person for superintending repairs
of a vessel than her master, and this item cannot be allowed.

There are several other minor claims made on behalf of the libel-
ant, but, on an examination of them, I cannot find that they fell
either within the rule of “restitutio in integrum,” or within the rule
that only the damages resulting directly from the injury as a proxi-
mate cause ought to be made good.

Since the announcement of the foregoing opinion, the proctors
for the libelant and claimant, respectively, have agreed upon certain
items as falling within the tender, made in general language by the
answer, that claimant would pay all damages resulting from the
collision as a proximate cause. The gross amount of these addi-
tional items is $340.15, which will be included in the decree. And
T have also heard the proctors for libelant and claimant, respectively,
upon the question of costs, but am of the opinion that the libelant
should bear the costs, because, while the letter in evidence, dated
January 13th, is not, in a strict legal sense, an acknowledgment
of liability, it clearly admits the liability for the purposes of an
amicable settlement, and asks only that further information be
given in regard to itemizing certain lump charges. This was, I
think, a reasonable request, and should have been answered; and,
under the rule that the courts ought to do all that they can to favor
amicable settlements, and to discourage litigation, I must adhere
to iny resolution to adjudge costs to the libelant. I am of the opin-
ion that the amount tendered by the claimant and paid into court
is all that libelant is entitled to recover, and that the claimant is
entitled to his costs, and to this effect will be the decree. A decree
will be prepared and entered in accordance with this opinion.
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LUND v. CHICAGO, R. 1. & P. RY. CO. et al.
{Circuit Court, D. Nebraska. January 23, 1897.)

1. REMOVAL oF CaUsE8—JURISDIOTION OF FEDERAL COURT.

The jurisdiction of the circuit court, in 2 case removed from a state court,
does not depend on the regularity of the order for removal, nor on the making
of such an order, but only on the removability of the cause, and the com-
pliance with the statute in respect to removal.

2. SAME-—FEDERAL QUESTION—FEDERAT. CORPORATIONS AND RECEIVERS.

A suit against a corporation of the plaintiff’s state, jointly with the Union
Pac. Ry. Co., a corporation chartered by congress, and its receivers appointed
by a federal court, such suit being also brought against the receivers, with-
out leave, by virtue of the federal statute, is a suit arising under the laws of
the United States, and, if brought in a state court, may be removed to a federal
court.

L. D. Holmes, for plaintiff.
W. R. Kelly and E. P. Smith, for defendants Union Pac. Ry. Co.
and receivers.

McHUGH, District Judge. This {8 a motion to remand. The
suit was begun in the district court of Douglas county, Neb. It
is an action for damages for personal injuries, sustained, as alleged,
.through the negligence of the defendants. The petition alleges
that the defendants were in the joint possession of a certain line
of railway reaching from Council Bluffs, Iowa, to a point west of
South Omaha, Neb.; that the defendants jointly operated certain
passenger trains over said railway; and that plaintiff sustained in-
juries because of negligence on the part of the defendants in the
operation of one of the trains aforesaid. The petition prays judg-
ment against the defendants for the sum of $25,000 and costs of
suit, The defendants Union Pacific Railway Company and S. H. H.
Clark, E. Ellery Anderson, Oliver W. Mink, John W. Doane, and
Frederic R. Coudert, receivers of said company, filed in due time
a petition, together with a bond, for the removal of the cause to
this court. This petition and bond came before Hon. W. W. Key-
sor, one of the judges of the district court aforesaid, at chambers.
The bond was by him approved, and the cause ordered removed to
this court. A transcript of the proceedings in the state court was
duly filed in this court. The plaintiff has filed a motion to remand
the cause to the state court.

His first point is that the judge of the state court had no power to
enter, at chambers, in vacation. the order removing the cause to this
court, and that the removal is therefore illegal. There is nothing in
this point. The jurisdiction of this court does not depend upon the
order of removal entered in the state court. It is not necessary that
such an order be entered. The supreme court of the United States
has said (Kern v. Huidekoper, 103 U. 8. 485):

“If the cause i8 removable, and the statute for its removal has been complied
with, no order of the state court for 1ts removal is necessary to confer Jurlsdlc-
tion on a court of the United States.”

Inasmuch as the removal statute was complied with in this case
by the defendants petltlomng for removal, if this cause is remova-
18 F.—256



