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only, in the very same sentence in which it provides for free entry,
and it is difficult to understand on what theory it could be held
that this express provision as to proof is not of the essence of the
exemption from duty which that sentence accords to the importer
who may bring his importations within its terms. See, also, Gau-
thier v. Bell, 10 Fed. Cas. 103.

Inasmuch as it is conceded that proof of identity was not made
under the regulations which the statute called for, the decision of
the circuit court is reversed.

UNITED STATES v. DUCAS.
(Circuit Court of Appeals, Second Circuit. January 7, 1897.)

CusroMs DUTIES-—~CLASSIFICATION—ACETATE OF COPPER.

Acetate of copper, though a variety of verdigris, and known commercially
as “‘pure or distilled verdigris,” was dutiable under paragraph 76 of the tariff
act of 1890, as a chemical compound, and was not entitled to free entry under
paragraph 749 of the same act, as verdigris or subacetate of copper. T1 Fed.
054, reversed.

This is an appeal from a decision of the circuit court, Southern
district of New York (71 Fed. 954), reversing a decision of the board
of general appraisers, which affirmed the action of the collector of
the port of New York in assessing duty on certain imported mer-
chandise.

James T. Van Rensselaer, for the United States.
Albert Comstock, for appellee.

Before LACOMBE and SHIPMAN, Circuit Judges.

LACOMBE, Circuit Judge. The article imported s acetate of
copper. The collector assessed it for duty under paragraph 76,
which imposes 25 per cent. ad valorem on “products or preparations
known as alkalies, * * * and all combinations of the foregoing
and all chemical compounds and salts, not specially provided for
in this act” The importers protested, claiming it was entitled to
free entry under paragraph 749, which reads: “749. Verdigris, or
subacetate of copper.” The board of appraisers found, and it is
conceded, that the article is acetate of copper; that it is a chemical
salt, and, of course, a chemical compound; and that it is not sub-
acetate of copper. 'The testimony produced by the importers shows
that there are several kinds of verdigris known in trade and com-
merce in this country; 10 different varieties, says one witness.
These differ in purity, in dryness, in form, but commercially they
are all spoken of as verdigris. Among them is the subacetate of
copper, and also the article here imported. The witness called
by the government, speaking from a business experience of 25 or
26 years, testifies that commercial verdigris Included different va-
rieties of snbacetate of copper, which differed slightly in the pres-
ence of acetic acid or copper; and that there is also a neutral acetate
of copper, which is known by the term “pure or distilled verdigris.”
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The witness further testified that when people in trade asked for
“commercial verdigris,” or simply for “verdigris,” they would be
given the subacetate; when they want the pure, they ask for “dis-
tilled” or “pure verdigris”; but he admitted that if any one should
come into his place, and ask for a sample of every grade of verdigris
that he had, he would include both the “commercial” and the “dis-
tilled.” There is in reality no conflict of testimony. Both acetate
of copper and subacetate of copper are known in commerce as “ver-
digris,” but they are different varieties of verdigris, of different pur-
ity and grade. If the word “verdigris” is used in its broadest mean-
ing, it will include the acetate of copper, such as was imported in
this case; if used in a more restricted sense, it may or may not
include this variety.

In what sense, then, did congress use the word? Examination of
the statutes gives a conclusive answer to this question. In the
Revised Statutes (section 2504, Schedule M, re-enacting an act of
1861) the broad general provision for all chemical compounds and
salts does not appear. Many different chemical compounds and
salts, however, are provided for either specifically by name, or by in-
clusion in general classes, not as comprehensive as the “chemical
compound” group. There is a provision making certain enumerated
acetates dutiable, and among them the acetate of copper, and in the
same act the free list includes “verdigris, or subacetate of copper.”
Here is a plain distinction drawn by congress between the two sub-
stances,—acetate and subacetate. The one which, although a va-
riety of verdigris, is known to the trade as “pure or distilled verdi-
gris,” is assessed for duty; and the other, also a variety of verdigris,
and known as “commercial verdigris,” is put on the free list. The
article thus put on the free list is the article which congress calls
“verdigris,” making the scope of that word entirely plain by coup-
ling it with the defining phrase “or subacetate of copper.” TUnder
this act there could be no possible doubt how to classify the present
importation. It would pay duty as an acetate of copper, because,
although recognized in commerce as one of the verdigris family,
it was not the member of that family which congress had designated
as duty free.

In the tariff act of 1883 there was a change of phraseology. Sev-
eral of the minor classifications of various chemical compounds dis-
appeared from the duty schedules; among them, the provisions for
acetates of ammonia, baryta, copper, iron, lead, etc. And for the
first time in a tariff act we find the comprehensive phrase, “all
chemical compounds and salts, by whatever names, and not specially
enumerated or provided for in this act.” Manifestly, the acetate of
copper, having lost its old classification, with acetates of baryta,
iron, lead, etc., would go into this broad group, unless it were else-
where specially provided for. Being a variety of verdigris, it would
come within that classification, if congress had made it broad enough
to cover all varieties of verdigris. But congress seems to have been
careful to restrict the privilege of free importation to the same
variety of verdigris to which it had accorded it before. The para-
graph of the free list in the act of 1883 reads: “635. Uranium,
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oxide of, verdigris or subacetate of copper.” The failure to strike
out the qualifying description “subacetate of copper” is most sig-
nificant. While the tariff of 1883 was in force, the treasury de-
partment made a decision upon “distilled verdigris or acetate of
copper,” which is the same article in question here, classifying it
among the “chemical compounds and salts.” Synopsis Treas. Dec.
No. 8,593, Deec. 23, 1887. The contemporaneous interpretation of
tariff acts by executive officers charged with the duty of acting
under such statutes may be considered in construing such legisla-
tion; and it may be presumed that congress had this decision of the
treasury department in view when it passed the act of 1890. The
pertinent paragraphs of that act have already been quoted. They
are not materially different from those in the act of 1883. It must
be assumed then that congress, when carefully retaining the same
phrase, “verdigris or subacetate of copper,” which it had used in
the two tariff acts immediately preceding the act of 1890, intended
to give free entry only to the same article which had been accorded
such privilege under those earlier acts. The decision of the cir-
cuit court is reversed.

FLAGLER v. KIDD et al,
(Circuit Court of Appeals, Second Circuit. January 13, 1897.)

1. DisTILLED SPIRITI—REIMPORTATION—TAX.

Distilled spirits withdrawn from bond under Rev. St. § 3330, which au-
thorizes withdrawals for export without payment of the internal revenue
tax, and forbids the relanding of the goods in the United States, cannot bg re-
imported on payment of the original tax, pursuant to section 2500, 54 Fed.
867, reversed, :

2. Review oN ERROR—BILL oF ExcCEPTIONS—FINDINGS OF FaACT.

‘Where there is no bill of exceptions in a case tried by the court, only the

sufficiency of the facts found to support the judgment can be considered on error.
8. SAME-—GENERAL ASSIGNMENTS—WHEN CONSIDERED.

The rule that assignments pointing out no particular error will not be re-
viewed may be disregarded in case of plain error where the merits have been
fully considered below, and discussed in the brief of one of the parties.

In Error to the Circuit Court of the United States for the North-
ern District of New York.

W. A. Poucher, U. 8. Atty., for plaintiff in error.
Hale, Bulkeley & Tennant, for defendants in error.

Before WALLACE, LACOMBE, and@ SHIPMAN, Circuit Judges.

WALLAGCE, Circuit Judge. This is a writ of error to the circuit
court for the Northern district of New York by the defendant in
that court to review a judgment for the plaintiffs. The action was
brought against the defendant, as collector of customs of the port
of Suspension Bridge, to recover damages for the seizure and -de-
tention by him of 65 puncheons of spirits, the property of the plain-
tiffs. The action was tried before the court without a jury, a trial



