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action, in that the Pine River Logging & Improvement Company and
J. B. Bassett & 00. should have been sued separately for acts of con-
version by them separately committed. There are two answers to
this contention. The complaint which was filed by the United States
does not disclose a misjoinder of causes of action. The allegations
of the complaint are sufficient to show that all of the defendants
were jointly concerned in the cutting and removal of the logs from
the reservation, and the plaintiff may elect to rely for a recovery on
the original act of conversion, rather than upon the sale of the lum-
ber after the logs were sawed with the consent of the United States.
A second reason why the judgment cannot be upheld on account of
the alleged misjoinder of causes of action, even if that point was well
taken, is that the judgment rendered by the circuit court is in such
form that, if sustainl>O., it would bar a subsequent suit against either
of the defendants for the wrongful conversion of the property. The
circuit court "ordered and adjudged * * * that the plaintiff
* * .. take nothing of the said defendants, the Pine River Log-
ging & Improvement Company and Joel B. Bassett and Willi.am L.
Bassett, * * .. and that they, and each of them, do go hence
without day." This is, without doubt, a final judgment on the merits;
whereas, if the defendants were entitled to no greater relief than an
order quashing the snmmons or dismissing the complaint because
separate causes of action against different defendants had been erro-
neously united in the same complaint, the judgment should have
been so expressed. The trial court evidently intended to dispose of
the case on its merits, and entered a judgment accordingly. No at-
tention was paid to the plea in abatement, and no action by the trial
court was predicated upon that plea. We think, therefore, that the
judgment cannot be upheld on the ground last suggested. The judg-
ment of the circuit court is accordingly reversed, and the case is re-
manded for a new trial.

STANDARD SEWING-MACH. CO. v. LESI.JIE.
(Circuit Court of Appeals, Seventh Circuit. February 11, 1897.)

No. 345.
L PAROL EVIDIlXCE-CO,,"'THI'CTIOX OF CO,T:L\CT.

Evidence of the situation of the parties, the subject-matter of the contract.
and the circumstances under which it was entered into cannot authorize a
construction which would make it conform to what the parties may have
secretly intended, but failed to express, but only to explain the terms actually
emploJ'ed, if the language is of obscure or doubtful meaning.

2. COXSTlWCTION OF CO"'TltACT-1'ATE,T 1{IGIIT'.
By a contract between a patentee of rotary shuttle sewing machines and a

corporation, the patents were to be vested in a trustee; the corporation was
"immediately to engage in and carryon with energy the business of making
and selling sewing machines during the life of the contract, and shall make
such number of machines as to keep the supply as nearly as practicable up
to the demands of the trade"; the contract was to endure during the life
of the patent, unless terminated by the corporation by giving written notice;
the corporation was to pay a fixed royalty "upon each machine manufactured
by it embodying the principles covered by the first party's patent," but was
not obliged "to make rotary shutth' sewing machines like any model that
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has been or may be construed [constl'llcted] or settled upon as a standard, but
it may from time to time make such changes as may seem to it expedient," but
no such alteration was to relieve it from paying royalties so long as the machine
involved "any of the essential principles" covered by the patent; the corpo-
ration was to make monthly statements "of the number of said machines
shipped from the factory," and make settlements accordingly; it was ex-
pressly stated that the patcntee did not g'uaranty the validity of the patents;
and the royalties were to cease whenever the patents should be decreed
invalid by a court of competent jurisdiction. Held, that the eorporation
was not restricted to the manufacture of machines embodying the principles
of the patent, or bound to pay royalties on all machines made, whether cov-
ered by the patent or not, so long as it did not terminate the contract by writ-
ten notke, but was required only to make and pay royalties on machines suf-
ficient to meet the demands of the trade for that machine, and that in an ac-
tion for royalties it was entitled to show that the machines made and sold did
not embody the principles o·f the patent.

In Error to the Circuit Court of the United States for the North-
ern District of Illinois.
The defendant in error, Arthur M. Leslie, brought an action in assumpsit against

the plaintiff in errol', the Standard Sewing-Machine Company, formerly the Leslie
Company, upon the following contract:

"'Vhereas, Arthur M. Leslie and the Leslie Sewing-Machine Company, both of
the city of Cleveland, Ohio, did upon April 1, 1884, enter into a contract touching
the use of certain letters patent for improvements in sewing machines, under
which contract said Leslie assigned to Charles H. Bulkley, as trustee to hold for
both parties during the continuance of said contract, all his right. title, and in-
terest in and to all United States letters patent which had been granted said Les-
lie for improvements in sewing machines, and all patents held by him on the ro-
tary shuttle sewing machine, which said letters patent said trustee now holds in

as aforesaid; and whereas, said parties wish to rescind said contract, and
enter into a modified agreement in relation to the subject-matter thereof: Now,
therefore. this agreement made this August 20, 1884, by and between said Arthur
M. Leslie of the first part and the Leslie Sewing-Machine Company of the second
part, witnesseth: (1) Said original contract of April 1. 1884, shall be, and the
same is hereby, rescinded and canceled. (2) Said Charles H. Bulkley shall con-
tinue to hold said letters patent assigned to him by said first party in trust for the
parties hereto under and in accordance with the terms of this agreement. Said
first party further agrees to convey to said Bulkley upon the same trusts all let-
ters patent which have been since said assig'lment, or which may hereafter be,
granted to him for improvements on rotary shuttle sewing machines, and all im-
provements made or which may be hereafter made thereon. In case of the death
of said Bulkley during the continuance of this agreement, the interest theretofore
vested in him as such trustee shall be vested in such trustee as the then
judge of Cuyahoga county shall appoint upon application of either party with no-
tice to the other, and thereupon all the stipulations of this contract shall be car-
ried out by the parties hereto as though no change had been made. (3) Said first
party agrees to permit second party to take out such foreign patents as it may de-
sire on said rotary shuttle and improvements (the invention of the first party) at
any time made thereon. at the expense of second party, and all such foreign pat-
ents shall be the joint property of the parties hereto. (4) In consideration of this
contl':lc·t and of past services rendered by first to second party, second party here-
by releases first party from all his existing indebtedness to it. (5) Second party
hereb3' agrees to pay first party as royalty the sum of seven and one-half
cents upon each machine manufactured by it embodying the principles covered by
the first party's patent up to' the number of one hundred thousand (100,000), and
the sum of fi,e cents (5) upon each such machine in excess of said number. said
machines to be counted for this purpose on their shipment from the factory. Said
royalties shall be paid in cash, and one thousand doll:trs ($1,000) thereof paid in
advance to said first party. (6) Said first party shall not be held to guaranty
the validity of said patents or any of them, or to protect said second party against
illfringenwnt thereof, or against actions brought against it for infringements, but
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all royalties hereunder shall cease upon the date of a decrcc of any court of com-
petent jurisdiction declaring the invalidity of said patent or patents. (7) Said sec-
ond party agrees immediately to engage in and carryon with energy the business
of making and selling sewing machines during the life of this contract, and shall
make such number of machines as to keep the supply as nearly as pructicable up
to the demands of the trhde, and this contract shall endme during the life of the
patents issued in 1882, unless sooner terminated as hereinafter provided. (8) Said
second party shall not be obliged to make rotary shuttle sewing machines like any
model that has been or may be construed [constructed] or settled upon as a stand-
ard, but it may from time to time make such changes as may seem to it expedient;
but no such alteration or change shall relieve second party from the payment of
royalties as hereinafter provided, so long as the machine made by it involves any of
the essential principles covered by the patent of the first party. (9) Second party
shall render to first party once in each month a correct and true sta tClllcnt under
oath of the number of said machines shipped from the factory, and make settle-
ments of royalties with first party as follows, to wit, on October 1, 1884, and quar-
terly thereafter; and first partJ' shall have the right to examine the books of thl'
company on the 1st days of October, JanuarJ', April, and July of each ye;1l' during
the continuance of this contract to satisfy himself as to the correctness of such
monthly statements. (10) Second party shall have the exclusive rigllt to make
and sell machines under said patents as above provided during the term of 'this
agreement. (11) Second party may terminate this contract upon giving written
notice to the first party, and notifying said trustee that it has no further interest
in said patents, and that the same may be reassigned to first partJ". In witness
whereof said parties have hereunto set their hands at Cleveland, 0., the day and
year above written. Leslie Sewing Machine Company.

"By E. H. Hary, Sec. and 1'1'.
"By Frank Mack, President.

"Arthur M. Leslie."
At the trial it was proven that the $1,000 specified in the fifth clause of tL,:

contract had been paid, but that no other mone)'s for loyalties had been paid. It
was further proven that the plaintiff in error had manufactured 179,591 sewing
machines between the date of the contract and the bringing of the action, which
machines were like one or another of five models produced to the jury; and the
plaintiff below offered expert testimony, which was rec-eived, tending to prove that
each of the five models produced to the jury embodied some one or more of the
principles contained in one or more of the patents issued to the defendant in er-
ror. The plaintiff in error, defendant below, gave evidence tending to prove that
no "Leslie" machines were made by it after September 1, 1885, but only such as
were known as the "Standard" machines; and thereupon called as witnesses cer-
tain mechanical experts, duly qualified as such, and propounded to each the ques-
tion, in substance, whether the essential principles of the. claims of the patents to
Leslie, or any of them, were involved in the machines so manufactured by the
company. The trial court, without objection by the plaintiff below, ruled tbe
question to be immaterial, to which ruling a timely exception was made and duly
preserved. In connection with that question it was proposed to prove by such wit-
nesses that none of the machines manufactured, shipped or sold by it sinee .Tan-
uary 1, 1887, involved the essential principles of any of the claims of the patents
to Leslie, eithl'r in identical construction or by way of mechanical equivalent.
This offer was ruled against by the trial court, and timely objection to such rul-
ing was made and preserved. The defendant below further offered to prove that
at the time of the contract in suit, and for a long time prior thereto, the Leslie
machines made in accordance with the plaintiff's patent were unsuccessful in
their operation, unpopular with the trade and the public, and that the business of
their manufacture and sale had constantly dwindled, and that practically the busi-
ness was at the point of failure when the contract was made. Thi., offer was
ruled against by the court, and an exception duly made and presened. Many
requests to charge with respect to the construction of the contract were preferred
to the court and refused. but need not be here specifically stated.
The trial court charged the jury as follows: "My interpretation of that contract

being that it was the duty of the defendant, if it chose to cease operations under
that contract, to manufacture sewing machines under the patents or some of the
patents owned by the plaintiff, it should exercise that option under the eleventh
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clause of the contract by serving notice and surrendering to the plaintiff the pat·
ents, or authorizing the trustee to surrender the patents to the plaintiff. It being
entirely undisputed here in the evidence that there was no such action by the de-
fendant, and it being undisputed that the defendant proceeded in the manufacture
of sewing machines to an amount shown by the undisputed testimony, it is the
view of the court, and you are so instructed, that the plaintiff is entitled to re-
cover the royalties provided in the contract on the machines which are so shown
to have been made; that is, on all of the machines shown to have been made by
defendant under the testimony, without regard to variations appeaI'ing in the
form of the machines as shown by the testimony,"-to which charge an exception
was duly made and preserved. The court thereupon directed a verdict for the
plaintiff below for royalties according to the contract upon all machines manu-
factur'ed by the defendant. Such verdict was rendered, and judgment entered
thereon, and a writ of error sued out to review the judgment.
Charles S. Holt, for plaintiff in error.
William Prentiss, for defendant in error.

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges.

JENKINS, Circuit Judge, after this statement of facts, delivered
the opinion of the court.
It is undoubtedly true that proof of the circumstances out of

which the contract grew, and which surrounded its adoption, may
be proven to ascertain its subject-matter and the standpoint of the
parties in relation to it, where the language of the contract is
obscure or doubtful; but such evidence cannot be received to vary
the contract by addition or substitution. West v. Smith, 101 U.
S. 263-271; Union Stock-Yards & Transit Co. v. Western Land &
Cattle Co., 18 U. S. App. 438, 453, 7 C. C. A. 660, and 59 Fed. 49.
Possibly, under the doctrine of these cases, the trial court should
have entertained the evidence with respect to the situation of the
parties, the subject-matter of the contract, and the circumstances
under which it was entered into. We need not, however, pause
to consider this question, because such evidence could not avail to
a construction of the contract which would conform it to what the
parties may have secretly intended but failed to express, but only
to explain the meaning of the words actually employed if the
language used was of obscure or doubtful meaning. We find the
instrument in question to be couched in plain and unambiguous
language. It is therefore the best possible evidence of the intent
and meaning of the parties. The provisions are not antagonistic,
nor is the language obscure. There is, as we read the contract,
no uncertainty whatever in respect to the object and extent of the
engagement. "re are therefore to look to the terms of the con-
tract to ascertain the intention of the parties, and that we must
find "from the entire contract, without ignoring or forcing from
their true significance the plain and unequivocal words and expres-
sions of other articles." Bast v. Bank, 101 U. 8. 96; Crimp v.
Construction Co., 34 U. S. App. 598, 606, 18 C. C. A. 595, and 72
Fed. 366, 371.
The defendant in error, the inventor of the patented improve-

ments, manifestly desired to provide for the manufacture and sale
of machines embodying the features of his inventions. It is mat-
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ter of common knowledge that for many years sewing machines
of many and different modes of operation had been in use and were
upon the market, so that it was questionable whether, in the then
state of the art, improvements could be effected which could be
properly classed within the domain of invention or be deemed
other than mechanical equivalents. Leslie was unwilling to guar-
anty the validity of his patented inventions, or to protect the
company against liability in their use should they prove to infringe
upon another's protected rights. This risk was assumed by the
company, upon the condition, however, that the payment of royalty
should cease when a competent court should declare the invalidity
of the invention. It thus appears that the inventions of Leslie
were not recognized to be of established merit, or to be such that
a monopoly in their use was assured to the company. It was
clearly, therefore, an adventure of doubtful outcome, depending in
part upon the question whether a monopoly in the manufacture and
sale of these inventions should be established. and therefore uncer-
tain whether their manufacture and sale would prove remunerative.
It was under these circumstances that this contract was made.
We therefore naturally find that those who were to invest capital
in their manufacture should seek to protect themselves, so far as
possible, against the risk assumed, by providing, as is done in the
sixth clause of the agreement. that all royalties should cease upon
the date of the decree of any court of competent jurisdiction de-
claring the invalidity of such patent or patents, and also by provid-
ing, as is done by the eleventh clause, that the company might
terminate the contract at any time upon written notice, thereupon
relinquishing all interest in the patents which had been assigned
to a trustee in trust for the purposes of the contract. The company
was willing to assume the risk of infringement upon other patented
rights until the invalidity of the patents was declared, if payment
of royalty should thereupon cease, and it had also the right to
terminate the contract. This eleventh clause furnished the com-
pany another protection. Althongh the patents might be sustained,
it was still problematical whether the inventions were such as to
commend themselves to popular favor, and whether the manu-
facture and sale of machines embodying those inventions would
prove pecuniarily remuneratiYe. The company chose to bind itself
to the manufacture of the Leslie machine during the terms of the
patents, but reserved to itself the right to term-inate the contract
at any time when it deemed it advisable so to do.
By the seventh clause the company agreed "immediately to en-

gage in and carryon with energy the business of making and sell-
ing sewing machines during the life of this contract, and shall
make such number of machines as to keep the supply as nearly
as practicable np to the demands of the trade, and this contract
13hall endure during the life of the patents issued in 1882, unless
sooner terminated, as hereinafter provided." It is insisted for the
plaintiff in error that this provision has reference to the making and
selling of sewing machines generally, and is not limited to the man-
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ufacture of those conforming to the Leslie patent, and that the com·
pany was bound to manufacture· sewing machines of different de-
signs sufficient practically to supply the needs of the market, so
that Leslie's inventions, if they should prove popular and valuable,
might find a larger market. vVe think this a strained and unwar-
ranted construction of the contract. We are unable to understand
that the flooding of the marl;;:et with machines of different construc-
tion could be beneficial to the marketing of Leslie's machine. Upon

contrary, it would be detrimental. Leslie was only concerned
to supply the market with machines containing his own invention,
not the of others. It was not only foreign to his purpose,
but counter to his interest, to supply the marlcet with other and
competing manufactures. The limitation of the contrad to the
period of the life of the patent lends additional force to this con-
struction, if any support were needed. The plain meaning of the
compact is that the company should energetically pursue the man-
ufacture of the Leslie machines so that the supply should not fall
short of the demand for these machines. It does not follow. how-
ever, if there were a breach of the agreement in this respect,-
which we do not understand to be charged,-that the damages aris:
ing from the breach are measured by the amount of royalty speci-
fied in the contract to be laid upon all machines made by the com-
pany. That is to say, if the company was prohibited to manufac-
ture machines other than the Leslie machines, and violated its con-
tract in that regard, we do not understand that the company would
be liable to respond for the specified royalties upon all the machines
they manufactured, because it does not follow, necessarily, that
the company could have sold the Leslie machine to the extent that
they might have sold machines of other character and embodying
other inventions. We cannot, however, find in this contract any
language or any intent to restrict the company to the manufacture
and sale of Leslie machines. It is true the company agreed to
carryon energetically the business of manufacturing Leslie ma-
chines sufficient to supply the demands of the market. That man-
ufacture might be great or small, according to the popularity which
the Leslie machines might attain, and according to their merit,
as might be established by their practical use, and as the validity
of the patents might be determined by the court. It is not to be
assumed, in the absence of restrictive provisions, that the com-
pany bound itself to invest considerable capital in a manufacturing
plant which must lie idle unless the Leslie machine should prove
to be a valid monopoly and entitled to and obtain popular indorse-
ment and demand. The company was indeed bound to manufac-
ture the Leslie machine up to the demand of the market, but beyond
that it was uot restricted in the use of its plant. We not only do
not find in this contract any word of exclusion or prohibition in
this rep"ard, but we discover language which, to our thinking,
clearly recognizes this right. Thus, in the fifth clause of the con-
tract the royalty is laid upon each machine manufactured by the
eompany "embodying the principles covel'ed by the first party's pat-
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ent"; and in the eighth clause it is provided that the company shall
not be obliged to make rotary shuttle sewing machines like any
model that had been settled upon as a standard, but it had the
right to make such changes as should seem to it expedient, pro-
vided that no such alteration should relieve the company from the
payment of royalties as provided, "so long as the machine made
by it involved any of the essential principles covered by the patent
of the first party." Unless, under this contract, the company could
rightfully make machines other than Leslie machines, this language
is meaningless. If, as ruled below, the company must pay royal-
ties upon all machines made by it so long as the contract was oper-
ative and until it was canceled by the act of the company, the
language of these two clauses fulfills no office. These provisions
are, then, mere surplusage. We have no right to so regard them.
"We must disregard a cardinal canon of construction to expunge
them or to ignore them. They are not in conflict with any other
term of the contract. They must be given full effect. That can
only be done, in the absence of any words of exclusion or prohibi-
tion, by holding that the company had the right to engage in the
manufacture of machines other than the Leslie machine. The provi-
sions of the ninth clause clearly relate to a statement of the num-
ber of Leslie machines shipped, and not to those of another char-
acter, for Leslie was only interested in royalties upon machines
manufactured according to his patents.
We fail to perceive the force of the interpretation of the trial

court that it was the duty of the compan)", if it chose to cease op-
erations under the contract and the manufacture of sewing ma-
chines under the patents owned by Leslie, to first exercise its option
under the eleventh clause to terminate the contract. Undoubtedly.
so long as the contract continued in force, the company was bound
to manufacture the Leslie machines sufficient to meet the demands
of the trade in that machine, but this does not prohibit the com-
pany from the manufacture of machines under other patents or of
different construction; for to hold that, as we have before ob-
served, would be to fly in the face of the express language of the
fifth and eighth clauses of the contract. The company could ter-
minate the contract whenever it found the business unremuner-
ative, but, the contract continuing, it must meet the market de-
mand for the Leslie machine. To the objection that under such
construction the company could retain the exclusive control of the
patents while refusing to supply the market demand for the Les-
lie machines, it rna)" properly be answered that for such breach of
the agreement the company would be answerable in damages, and
if the remedy at law were inadequate equity would find a way.
possibl)" by annulling the contract and compelling a
of the patents, to stay the threatened wrong. Courts of law, how-
ever, do not sit to relieve from improvident contracts, but to in-
terpret and enforce the agreements which parties have themselves
made. We are of opinion that the trial court erred in its exclu-
sion of evidence which would tend to show that the machines man-
ufactured did not involve any of the essential principles covered
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by the Leslie patents and in its direction of a verdict. The judg-
ment will therefore be reversed, and the cause remanded, with di-
rections to the court below to award a new trial.

:APGAR et al. Y. UNITED STATES.

(Circuit Oourt of Appeals, Seventh Circuit. January 5, 18tH.)
No. 330.

L ApPIllALS IN CUSTOMS CAllEs-FINIHNGS OF BOARD OF APPRAISERS.
The circuit court of appeals will not review a finding of facts by the board

of general appraisers, not eontroverted by new evidence in the circuit court,
unless manlfest17 unsupported by the evideuce or clearly against the weight
thereof.

L CUSTOMS DUTIllS-CLASSIFIOATION-"NuCOA BUTTER."
"Nucoa butter," made, by a process not clearly shown, from cocoanut oil,

which process consists in part In pressing the oil In a solid state to eliminate
the softer oils, then melting the remaining solid, and washing it with steam,
Is dutiable as "cocoa butterine," under paragraph 230 of the act of August
27, 1894, and Is neither exempt from duty as "cocoanut oil," under paragraph
568, nor dutiable as an unenumerated manufactured article, under section 3,
ot said act.

Appeal from the Circuit Court of the United States for the North-
ern District of Illinois.
This was an application by Apgar & Co. for a review of the deci-

sion of the board of general appraisers affirming the action of the
collector at Chicago in assessing duty upon certain imported goods.
The circuit court affirmed the decision of the board, and the import-
ers have appealed.
N. W. Bliss, for appellants.
John C. Black, U. S. Dist. Atty., and Oliver E. Pagin, Asst. U. S.

Atty.
Before WOODS and SHOWALTER, Circuit Judges, and BUNN,

District Judge.

BUNN, District Judge. This appeal involves the question of the
proper classification of an article of merchandise imported by the
appellants as "nucoa nut oil," under the act of August 27, 1894,
which oontains the following provisions: First, from the schedules
of duty·paying articles: "230. Cocoa butter or co'coa butterine, three
and one·halfcents a pound." Second, from the free list: "568. Oils,
• • • nut oil or oil of nuts, not otherwise specially provided for
in this act, • • • palm and cocoa nut. • • *"
The foreign sellers, in the original invoice, gave to the goods the

name of "nuroa butter," but, in brackets, gave what is claimed by
appellants to be its real descriptive name, aB "soIidiHed cocoanut
oil." The United States consul general at London certified the
goods to be "solidified cocoanut oil." The statement by the ship-
pers, certified by the local consul, described the goods as "nuroa but-
ter." The goods were entered for consumption, and transported to
Chicago, as "cocoanut oil," where the collector demanded a duty ot
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31 cents per pound, under the above provision for "cocoa buttel'-
ine." The importers paid this duty under protest, claiming the
goods to be exempt under paragraph 568, as above, or, if dutiable
at all, to be so at 20 per cent. ad valorem, under section 3, covering
unenumerated manufactured articles. The case was referred to the
board of United States general appraisers, at New York, where tes-
timony was taken, and a report made affirming the action of the col-
lector. No testimony was taken or offered on the hearing in the
circuit court, where the decision of the general appraisers was af-
firmed, and so the case stands here upon the testimony taken before
the board of appraisers, and their decision thereon, affirmed by the
circuit court. In the opinion given by the board, it is said:
"The merchandise is invoiced as 'nucoa butter.' It is used chiefly by confec-

tioners as a substitute for cocoa butter. It was assessed for duty, as 'cocoa but-
terine,' at 3% cents a pound, under paragraph 230, act of August, 1894, and is
claimed to be exempt from duty under paragraph 568, as cocoa nut oil, or to he
dutiable at 20 per cent. under section 4. In a circular submitted in evidence,
the following description appears: 'Nucoa is a hard butter, extracted from sweet
nuts, prepared by patent process, its melting point being 87° F. It is as good
and genuine an article for chocolate thinning as cocoa butter itself, and presents
a saving of nearly 50 per cent. In caramels it is being successfully used by
some of the largest makers instead of cream, and renders wax and wrappers un-
neCE'ssary. Nucoa must not be confounded with ordinary cocoa butter substi-
tutes. It is an exceptionally good article, sells freely in Europe, and has already
been taken hold of by the American trade.' The manufacturers make affidavit
that the following is the process of manufacture: 'Nucoa, prepared according
to British patent No. 16,854, 1892: The cocoanut oil is placed, in a solid condi-
tion, in hydraulic presses, and submitted to a second pressing at a suitable tem-
perature, until the soft oils are expressed from it. We then take the hard oil
remaining, and refine it by carefully washing it with steam, in order to remove
its characteristic odor, as is more particularly described in the aforesaid patent.
This extra-refined cocoanut oil is then colored, to make it more pleasing to the
eye, with a little yeIlow coloring matter, dissolved in stearic acid.' It is evi-
dent, from this description, that the merchandisl' is a product of 'cocoanut oil,
rather than the cocoanut oil of commerce. We find that it is not cocoanut oil,
and overrule the claim that it is exempt from duty, under paragraph 568. As
nucoa butter is a cocoa butter substitute, WE' find, in accordance with G. A. 1,
174, that it is cocoa butterine, and overrule the claim that it is dutiable at 20
per cent., under section 3. Reference is made to the principle held in the clas-'
sification of lanoline (l\oIovius v. U. S., 66 Fed. 734); and of concentrated cherry
jui('e (Fed. Rep. C. V. p. 984)."

There is also in the record an affidavit by one of the directors of
the manufacturing company, which says:
"The product 'nucoa' is manufactured solely from cocoanut oil rougl:])y after

the following manner: The crude cocoanut oil is submitted to the teniperature
of 70° F., and then pressed by suitable means until all the oils liquid at that
temperature, or most of them, are removed. The remaining hard fat is then fur-
ther refined by melting it at a higher temperature, and washing it with steam,
until the volatile oils or ethers are expelled. This refined oil is then tinted with
yellow color, about onE' part to 5,000, to make it more pleasing to the eye, and is
then run into molds. and allowed to cool. It sets hard upon cooling, and in this
condition is exported."

The case here turns upon the question of fact whether the article
is cocoa butterine, as found by the board of general appraisers, or
is cocoanut oil, within the meaning of paragraph 568. It appears,
from the evidence, that, in preparing this merchandise for the ex-
portation to America, it is submitted to a first pressing, of which no
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details are given, and to a second pressing, of which partial details
appear,and of the effect of which pressings this court cannot well
judge, to say nothing of. the process under the English patent, the
effect of which, in reducing the article to the resultant article, nucoa,
is not given. How much effect these things may have in redncing
the article from a state properly denominated "cocoanut oil" to a
substance more nearly allied to a product of cocoanut oil, and prop-
erly denominated "cocoa butterine," this court is not in so good a
position to judge as was the board of general appraisers, who heard
the evidence, and had, presumably, more expert knowledge of the
subject. In a proper case, no doubt, this court may go back of the
decision of tM board of general appraisers and the circuit court. and
review the case upon the evidence, and, if need be, overrule their
decision. But it requires a clear case to enable the court to do that.
This court ought not, and will not, review a finding of facts made
by the board of general appraisers and not controverted by new evi-
dence in the circuit court, except it be manifest that the decision of
the board of appraisers is unsupported by the evidence, or is clearly
against the weight of evidence. See In re White, 53 Fed. 787; U. S.
v. Van BIankensteyn, 5 C. C. A. 579, 56 Fed. 474; In re Muser, 49
Fed. 831.
In this last case Judge Lacombe very properly says:
"It was plainly contemplated by the framers of the act that the board would

sit as experts to decide in a summary manner questions of value and classifica-
tion arising under the tariff laws, reaching their decision from their own expert
knowledge, lind from the evidence submitted to them, or such as they might
obtain."

We are unable to say that the decision of the board of general ap-
praisers is either unsupported by the evidence or is opposed to
weight of evidence. On the contrary, we are 01' opinion that the
finding of facts was justified by the evidence in the case, and the de-
cision of the circuit court is affirmed. .

UNITED S'l'ATES v. DOMINICI et al.
(Circuit Court of Appeals, Second Circuit. January 7, 1897.)

CUSTOMS DUTIES-REIMPORTATloxs-IDIlNTIFICATION-TREASURY REGULATIONS-BoXES
ANn "SHOOKS. n
The circular letter of the secretary of the treasury of October 20, 1890, con-

tinuing in force articles 381-383 of the treasury regulations of 1884, prescribed
the regulations which proof should be made of the identity of American
articles reimported, under paragraph 4P3 of the tariff act of 1890. Such regu-
lations npply to boxes imported filled with fruit, which have been exported
from the United States in the form of shooks, and proof of the identity of
such boxes with the shooks exported, furnished in any other form than that
prescribed' by such regulations, will not entitle the boxes to free entry. 72
Fed. 46, reversed.

This is an appeal from a decision of the circuit court (72 Fed. 46),
Southern district of New York, reversing a decision of the board of
general appraisers, which had affirmed a decision of the collector
of the port of New York, assessing duty on certain boxes containing


