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the district of Oregon is allowed to receive double the fees pro-
vided by section 829. The intent of this law is to fix the fees and
compensation of the marshal at double what would otherwise be
coming to him, according to sectioo 829. He is therefore entitled
to receive, for executing the final process in this case, mileage at
the rate of 12 cents per mile; for making the levy, for copies of
the notices, process, etc., necessary to complete service, double the
fees allowed by the Code; and percentage on the amount of $1,000
paid to him on account of the sale, and returned into court, at the
rate of 4 per cent., and 2 per cent. on the money so paid in over
and above the first $1,000; and the allowance for keeper, as hereto-
fore ordered. '

LOZANO et al. T. P AI"ATINE INS. CO., Limited.

(Circuit Court at Appeals, li'ifth Circuit. December Uf, lS96.)

No. 478.

FIB. INSURANCB-STOCK OF GOODS-W ARRANTIBS AS '1'0 KBEPING BOOKS, ETC.
Policies of insurance on a stock of goods consisted of a printed sheet COD-

taining the formal printed parts, and, attached thereto, a paper containing a
description of the insured property, together with a "covenant and warranty"
by the assured to keep, in a fireproof safe, or in some place not exposed to &
fire which would destroy the building containing the goods, an inventory
and account books containing a complete record ot all business transacted.
Held, that the covenant as to the keeping and method ot preserving the in-
ventory and books was a part of the policy, and constituted a warranty, the
breach whereof prevented any recovery.

In Error to the Circuit Court of the United States for the Southern
District of Florida.
This was an action at law by Lozano and others, constituting the

firm of Lozano, Pendas & Co., against the Palatine Insurance Com-
pany, Limited, of Manchester, England, to recover upon two poli-
cies of fire insurance. The case was heard below upon demurrer to
a plea in bar, and under a stipulation for final judgment on the deci-
sion thereof. The court overruled the demurrer, and entered judg-
ment for defendant pursuant to the stipulation. Plaintiffs there-
upon sued out this writ of error.
E. R. Gunby, S. M. Sparkman, M. G. Gibbons, and G. M. Spark·

man, for plaintiffs in erro'r.
A. 'V. Cockrell, A. 'V. Cockrell, Jr., and R. S. Cockrell, for defend-

ant in error.
Before PARDEE and McCORMICK, Circuit Judges, and MAXEY,

District Judge.

PARDEE, Circuit Judge. This is a suit to recover on two fire
insurance policies, copies of which were filed with the declaration.
The defendant insurance company filed a plea as follows:
"Now comes the defendant. by its attorneys, and for plea 'to the dep.laratiol]

herein says; The only contracts or agreements between the plaintiffs and de-
fendant are evidenced by the two instruments in writing called policiel, filed with
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the declaration. In and by said contracts under which the plaintiffs claim as
aforesaid the plaintiff agreed that said contracts should become null and void in
the event the plaintffs should fail to comply with a certain warranty set forth
therein, and that such failure should constitute a perpetual bar to any recovery
by the plaintiffs thereunder, the same being in each policy in the words and
figures as follows: 'The following covenant and warranty is hereby made a part
of this policr: (1) 1'he assured will take a complete itemized inventory of stock
on hand at least once in each calendar year, and, unless such inventory has been
taken within twelve calendar months prior to the date or this policy, one shall
be taken in detail within thirty days from such date, or this policy shall be null
and void from such date, and upon demand or the assured the unearned premium
from such date shall be returned. (2) The assured will keep a set of books, which
shall clearly and plainly present a complete record of business transacted, including
all purehases, sales, and shipments, both for cash and for credit, from date of
inventory, as provided for in first section in this clause. and during the continu-
ance of this policy. (3) The assured will keep such books and inventory, and
fllso the last prE'ceding inventory, if such has been taken, sE'curely locked in a
fireproof safe at night and at all times when the huilding mentioned in this policy
is not actually ,opened for business; or, failing in this, the a3sured will keep such
hooks and inventories in some place not exposed to a fire which would desti'oy
the aforesaid building. In the event of failure to produce such set of books and
inwntories for the inspection of this company, this policy shall become null and
void, nnd such failure shall constitute a perpetual bar to any recovery thereon.'
And the plaintiffs, therein called the assured, did fail to comply with said war-
l'llnty in the several particulars hereinafter set forth; that is to say, that such
hooks and inventories as were kept by the plaintiffs were not kept as aforesaid,
in this: that at night, about 4 o'clock a. m., when said building' was not open for
business, and when said building was destroyed by fire, said books were in said
Imilding, and not in any safe, and were destroyed by fire; and that the said plain-
tiffs wholly failed to produce any books for the inspection of this company, the
<jdendant aforesaid. And this the defendant is ready to verify."

To this plea the plaintiffs demurred on the following ground:
"'l'hnt the alleged warranty or covenant of warranty set up in the pleas of the

defendant, as the same appears in the policies of insurance made a part of the
pleadings in this cause, and referred to in. the defendant's pleas, does not COIl-
stitute a warranty, and the failure of the plaintiffs to comply with the said al-
leged warranty does not constitute a bar to recover on said policies."

After filing the demurrer, the parties stipulated as follows:
"It is stipulated and agreed by Ilnd between the parties hereto, by their re-

spective attorneys of record hereunto fully authorized, for the purpose of ex-
pediting this cause, and having a final determination of the real point at issue,
that this cause shall he submitted finally upon the simple question whether or not
the alleged breach of the so-called 'iron-safe clause' as it appears in the original
policy filed with the declaration in this cause, and which policy is by agreement
made a part of the pleadings, and as set up in the pleas demurred to, prevents a
recovery by the plaintiffs; that upon the determination of this issue by the circuit
court final judgment be entered accordingly; that thereupon the losing side may
take the cause by usual appellate process to the United States circuit court of ap-
peals, where said issue as aforesaid, and not otherwise, shall be submitted for
final determination by said appellate court, and the judgment entered there upon
the said issue, and thereupon the losing side shall have reasonable opportunity in
due course of practice to have said issue determined by the United States supreme
court; that, in the event of reversal and throughout the history of this cause,
this issue shall be and remain the issue, and its final determination shall finally
settle this cause. In the event of final determination and settlement in favor ()f
the plaintiffs, the judgment shall be for the plaintiffs in the sum total stated in
the estimates contained in the so-called 'proofs of loss' submitted by the plain-
tiffs to the defendant, without interest at the rate of 8 per cent. per annum from
the sixtieth duy next after the same were submitted, together with their taxed
costs. And in the event such final determination spall be for the defendant, the
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judgment shan be, It go hence without dday, and recover ot the plamti1fs Ita
taxed costa."

The case having been submitted to the court below on the demur-
rer and the above stipulation, the court overruled the demurrer, and
thereupon entered judgment in favor of the defendant.
The only error assigned in this court is that the court erred in

overruling the plaintiffs' demurrer to the defendant's plea. The ar-
gument in this court has taken a very wide range, the principal
points discussed being that the stipulation providing for the keeping
and production of books was no part of the policy of insurance prop-
er, and as attached to the policy it was not intended as a warranty.
The original policies were produced for the court to see that the
part containing the description of the property and the covenants
with regard to keeping books was attached to the main sheet upon
which the formal parts of the policy were printed. The policies saed
upon and produced in court, although respectively made up on two
pieces of paper attached together, really contained in each but one
contract of insurance, all the parts of which were agreed upon and
delivered at one time. Without the so-called "appended paper"
containing the description of the property and the covenants 3,S to
keeping books, there would be, in fact, no policy of insurance on
which a recovery could be had in a court of law.
There is no contention that the conditions with regard to keeping

books and providing for their safety were complied with in any re-
spect whatever, and the case-made shows the contrary. In Dwight
v. Insurance Co., 103 N. Y. 341, 346, 8 N. E. 654, 655, it is said:
"Parties to an insurance contract have the right to insert such lawful stipu-

lations and conditions therein as they may mutually agree upon, or which they
may consider necessary and proper to protect their interests, and which, when
made, must be construed and enforced like all other contracts according to the
expressed understanding and intent of the parties making them. It an insurance
policy, in plain and unambiguous language, makes the observance of an apparently
immaterial requirement the condition of a valid contract, neither courts nor juries
have the right to disregard it, or to construct, by implication or otherwise, a new
contract in the place of that deliberately made by the parties."

In Imperial Fire Ins. 00. v. Ooos County, 151 U. S. 452, 462, 14
Sup. Ct. 379, 381, :Mr. Justice Jackson, for the court, says:
"Contracts of insurance are contracts of indemnity upon· the terms and condi-

tions specified in the policy or policies embodying the agreement of the parties.
For a comparatively small consideration the insurer undertakes to guaranty the
insured against loss or damage, upon the terms and conditions agreed upon, and
upon no other; and, when called upon to pay, in case of loss, the insurer there-
fore may justly insist upon the fulfillment of these terms. If the insured cannot
bring himsoelf within the conditions of the policy, he is not entitled to recover for
the loss. The terms of the policY constitute the measure of the insurer's liabil-
ity, and, in order to recover, the insured must show himself within ·those terms;
and if it appears that the contract has been terminated by the VIOlation, on the
part of the assured, of its conditions, then there can be no right of recovery. The
compliance of the assured with the terms of the contract is a conditiOn precedent
to the right of recovery. If the assured had violated or failed to perform the
conditions of the contract, and such violation or want. of performance has not
been waived by the insurer, then the assured cannot recover. It is immaterial
to consider the reasons for the conditions or provisions on which the contract if!
made to terminate, or any other provision ot the policy which has been accepted
and agreed upon. It is enough that the parties have made certain terms con-
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4Itlona on which their contract shall continue or terminate. The courts may not
make a contract for the parties. Their function and duty consist simply in en·
forcing and carrying out the one actually made,"
The judgment of the circuit court is affirmed.

KAISER et al. v. FIRST NAT. BANK OF BRANDON.

(Circuit Court of Appeals, Fifth Circuit. December 8, 1896.)

No. 509.
L NEGOTIABLE NOTES-BoNA FIDE HOLDERS-NoTICE.

The fact that a purchaser, for valuable consideration, of negotiable notes,
from a member of the payee firm, who claims to be the owner thereof, knows
that the latter is the president of a bank whose indorsement in blank appears
on the notes, after the indorsement of the firm, is not sufficient to put the pur-
chaser on inquiry, or charge him with notice that the notes belong to the bank.

2. SAME.
One who was president both of the A. Bank and the B. Bank received from

the president of a third bank two notes, which the latter claimed to own indi-
vidually, as collateral both for balances due from his bank to the A. Bank,
and for debts due by him individually to the B. Bank. The notes were kept
by the A. Bank until dishonored, and until its own balances were discharged,
and were then sent to the B. Bank. Held, that the fact that the B. Bank re-
ceived physical possession of the notes after dishonor was no evidence that it
was not a bona fide holder for value.

In Error to the United States Circuit Court for the Southern Dis-
trict of Georgia, Eastern Division.
This suit was brought by the First National Bank of Brandon, Vt., against

Kaiser & Bro., to recover the amount of two promissory notes, as follows:
"$2,000.00. Brunswick, Ga., May 11th, 1893.
"Ninety days after date, we promise to pay to the order of Lloyd & Adams two

thousand dollars, at Brunswick State Bank, Brunswick, Ga. Value received.
"No. 4,397. A. Kaiser & Bro.
"Due Aug. 12."
Indorsed on back:

"Lloyd & Adams.
"Brunswick State Bank, Brunswick, Ga.

"F. E. Cunningham, Cashier."
Indorsed across face:
"Noted and protested for nonpayment, Aug. 12th', 1893.

"M. P. King, Notary Public, Glynn Co., Ga."
"$3,000.00. Brunswick, Ga., May 11th, 1893.
"I<'our months after date, we promise to pay to the order of Lloyd & Adams

three thousand dollars, at Brunswick State Bank, Brunswick, Ga. Value re-
ceived.
"No. 4,396. A. Kaiser & Bro.
"Due Sept. 14."
Indorsed on back:

"Lloyd & Adams.
"Brunswick State Bank, Brunswick, Ga.

"F. E. Cunningham, Cashier."
Indorsed across face:
"Noted and protested for nonpayment, Sept. 14th, 1893.

··\V. B. Cook, Notary Public, Glynn County, Ga."


