
KING V. BUSKIRK. 233

their representatives, as a mortgage, upon the principle that equity will consider
that as done which ought to have been done." 35 Ala. 137; Glover T. McGilv-
ray, 63 Ala. 508; Riddle v. Norris, 46 Mo. App. 512; Riddle v. Hudgins, 7 O. O.
A. 335,58 Fed. 490; 13 Am. & Eng. Ene. Law, p. 608; 1 Jones, Liens, § 27.
The only question remaining for consideration is whether the

court erred in entertaining the intervening petition of appellees,
and dec,reeing payment of their claim out of the proceeds of the
sale of the railway. It will be observed that when the petition
was filed the original foreclosure suit was pending in the circuit
court. That oourt had foreclosed the mortgage, and decreed the
sale of the railway, and was, at the the master's report was
confirmed, engaged in administering the fund arising from the sale.
Appellees were claiming a mortgage lien on the bonds, and the
holders of those bonds were entitled to the proceeds of the sale
of the road, after the payment of preferential claims. The claim
of appellees should be held to constitute an equitable charge upon
so much of the proceeds of sale a.s was directed by the court to
be ultimately distributed among the holders of bonds. And what
court was more competent than that to adjust and settle the con-
flicting claims to the fund in its custody? "It is well settled,"
says the supreme court, "that, where property is in the actual pos.
session of a oourt, this dr-aws to it the right to decide upon con-
flicting claims to its ultimate possession and control (Minnesota Co.
v. St. Paul Go., 2 Wall. 609; Morgan's L. & T. R. & S. S. Co. v.
Texa,s Cent. Ry. Co., 137 U. S. 171, 201, 11 Sup. Ct. 61), and that,
when assets are in the course of administration, all persons en-
titled to participate may come in, under the jurisdiction acquired
between the original parties, by ancillary or supplemental proceed-
ings, even though jurisdiction would be lacking if such proceed·
ings had been originally and independently prosecuted." Ron.sev.
LetcIH:f, 156 U. S. 49, 50, 15 Sup. Ct. 266; Williams v. Morgan.
111 U. S. 684, 4 Sup. Ct. 638. We find no error in the decree of
the circuit court, and it is therefore affirmed.
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No. 172.
DISSOLUTION OF I:-<JUNCTION-JUDOME:-<T AT LAW Fan DE:FENDANT.

·When, upon a bill in equity filed as ancillary to an action of ejectment, a
preliminary injunction has been granted restraining the defendant from cut-
ting timber upon the land in controversy, for the purpose of preserving the
status quo pending the litigation, and a verdict and judgment are afterwards
rendered for the defendant in the action of ejeetment, it is proper for the court,
in tbe exercise of its discretion, UpOIl being informed of such verdict and judg-
ment, to dissolve the injunction.

Appeal from the Cil'cuit Court of the United States for the Dis-
trict of West Virginia.
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Before SIMONTON, Circuit Judge, and MORRIS and BRAW-
LEY, District Judges.

SIMONTON, Circuit Judge. This case comes up by appeal from
the circuit court of the United States for the district of West Vir-
gInIa. In March, 1895, the present appellant brought his action of
ejectment against a number of persons, among them the appellees,
-Buskirk and Mullins. As ancillary to this suit, the appellant, on
the 31st May, 1895, filed his bill against these two defendants, claim-
ing ownership in a tract of 500,000 acres; that the defendants were
setting up title to a part of this land under deeds arising from sales
alleged to be fraudulent; and that they were preparing to cut off
the timber on said larids, which were chiefly valuable because of this
timber. The bill prayed an injunction pendente lite. Answers
having been filed, the cause was heard on the motion for injunction.
The injunction was granted, and an appeal therefrom taken to this
court, which affirmed the decree of the circuit court, February 4,
1896. Buskirk v. King, 18 C. C. A. 418, 72 Fed. 22. On 31st De-
cember, 1895, the appellant flied another bill in equity, in the circuit
court of the United States for the district of West Virginia, against
these same defendants, and impleaded with them Lorenzo D. Cham-
bers and Margaret L. Chambers. In this bill he set up his title to
the said 500,000-acre tract; charged that the defendants had by
fraudulent acts of Chambers, commissioner of school lands, become
possessed of a pretended title to part of said lands,- and that the
merchantable timber was being cut therefrom; that an action of
ejectment had been brought by him against said defendants; and
that complainant had obtained an injunction against the cutting of
the timber on a part of said lands; and prayed an injunction against
the qefendants as to the rest of the land claimed by them. Upon
the filing of this bill, a temporary injunction was granted as prayed
for. On 26th February, 1896, the two causes above referred to
were consolidated. The action of ejectment to which these suits in
equity were ancillary came on to be tried before a jury on 14th
January, 1896. The defendant Mullins and two others having
severed their defense from the other defendants, the issue was made
as to them; and on 30th January, 1896, the jury, under inst)'uctions
of the court, found a verdict for the defendants. On 27th February
of the same year, Mullins and Buskirk, in the consolidated equity
cases, filed what is called a "plea," verified by affidavit, in which
was stated the fact of the trial of the action of ejectment and its re.-
sult in the instruction of the court to the jury to find for the de-
fendants, and that judgment was entered thereon on 27th February,
1896, and the further fact that the land in said ejectment suit
sought to be recovered from the said defendants is the same land
mentioned and described in the bills praying for injunction, and,
on that state of facts, praying the judgment of the court, whether
they should be called upon further to answer the bill. Thereupon
the court dissolved the injunction. A modification of the order
was subsequently made, but not in any way affecting the purport
of the order dissolving the injunction. Thereupon an appeal was
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taken to this court upon the several assignments of error set out in
the record. It is not necessary to discuss these in detail.
The granting of an injunction on a bill filed ancillary to an action

of ejectment is a departure from the ancient practice in equity.
Pillsworth v. Hopton, 6 Ves. 51; Norway v. Rowe, 19 Ves. 147. It
is the product of modern practice. It is not a matter of absolute
right, nor does such an injunction issue as a matter of course. There
must appear prima facie a title in the complainant; and tltere must
also appear danger of irreparable injury, such injury as cannot be
compensated in money. Nor must the court look only to the injury
threatened the complainant. It must also consider the interests of
the defendants. "There is no power, the exercise of which is more
delicate, which requires greater caution, deliberation, and sound
discretion, or more dangerous in a doubtful case, than the issuing of
an injunction. * .. .. The right must be clear; the injury im-
pending and threatened, so as to be averted only by the protecting
preventive process of injunction." Truly v. Wanzer, 5 How. 142,
143. It is for the chancellor to say, after an examination of the
claim of title in the complainant, whether the showing prima facie
is such as to render it proper to preserve the status quo. Poor v.
Carleton, Fed. Cas. No. 11,272. When such an injunction is granted,
it goes upon the idea that the property should be preserved until
one or the other of the parties shows the best title to it, and to pre-
vent irrepaxable mischief. But if it be made to appear to the
chancellor, after injunction granted, that the injury is not of the
irreparable character alleged, or that compensation may be afforded
in damages, or that the title set up by complainant is not good, and
that such has been the verdict of a jury, there can be no reason why
the injunction should not be dissolved. See Russell v. Farley, 105
D. S., at pages 441, 442. If the baxe fact that a party sets up a
claim to land will entitle him to an injunction against the party in
possession, restraining him from all use whatever of it, pending a
long, and expensive litigation, irreparable injury may be done to
defendants in such a suit. Take the case of a person who has gone
into quiet possession of land under what seems a good title, and
who has expended sums of money in its use and improvement. Ha:,;
he less claim on the protection of the court than one who sets up all
old claim, long dormant, and seeks to oust him? And if the
chancellor has been judicially satisfied that the title set up by the
complainant is not a good title, or that the great preponderance of
probability'is with the party in possession, must he, nevertheless,
keep the defendant out of its enjoyment?
In the case at bar, action of ejectment was tried before the judge

who heard the motion to dissolve the injunction. He knew the full
merit of the complainant's title, and, after hearing it, he instructed
the jury to find for the defendant. The so-called "plea" simply put
the facts before him in regular form,-the fact that a jury had
heard the case at law, and, under the instructions of the court, had
fonnd the title of the plaintiff in ejectment invalid. It mnst not
be treated as a formal plea. It was more in the nature of an affi-
davit on which is based a motion to dissolve an injunction. Dnder
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these circumstances, the court exercised its discretion, and, to pre-
vent irreparable mischief to the defendants, dissolved the injunc-
tion. No other action was taken on the so-called "plea." The cause
is still pending. No error is perceived in this.
The appellant was allowed a supersedeas bond, with provision,

however, that the defendant, by giving bond, could continue his cut-
ting of timber notwithstanding the supersedeas. In this the court
exercised its discretion. Both provisions of the order terminate
with the promulgation of this opinion, and no practical result could
now be reached if this court reviewed it. The decree of the circuit
court is affirmed.

SOUTHERN PAC. CO. v. BOARD OF RAILROAD COM'RS OF CALI-
FORNIA et al. (UNITED STATES, Intervener).

(Circuit Oourt, N. D. California. November 00, 1896.,

No. 12,127.

L CALIFORNIA RAILROAD LAW-UNLAWFUL DETERMINA-
TIONS-POWER OF COURTS-IKJ{;NC'froNS.
The constitution of California provides (article 12, § 22): "The state shall

be divided into three districts, .. .. .. in each of which one railroad com-
missioner shall be elected. .. .. .. Said commissioners shall have power,
and it shall be their duty, to establish rates of charge for the transportation of
passengers and freight, by railroad and other transportation companies, .. .. ..
to hear and determine complaints against railroad and other transportation
companies, .. .. .. and enforce their decisions and correct abuses through
the medium of the courts. >I< .. .. Any railroad corporation or transporta-
tion company which shall fail or refuse to conform to such rates as shall be
established by such commissioners, or shall charge rates in excess tbereof,
.. .. .. shall be fined not exceeding $20,000 for each offense, and every officer,
agent or employee, of any such corporation or company, who shall demand or
receive rates in excess thereof, or who shall in any manner violate the provisions
of this section, shall be fined not exceeding $5,000, or be imprisoned in the
county jail one year. In all controversies, civil or criminal, the rates of fares
and freights established by said commission shall be deemed conclusively just
and reasonable. .. .. .." The act of the legislature (April 15, 1880) passed
to carry this provision into effect provides for serving upon a railroad affected
a schedule of rates, adopted by the commission, which becomes effective in 20
days after service. Held that, under these provisions, the board of railroad
commissioners is invested with administrative, as well as judicial and legIslative,
powers; and its duties are not so far discharged by the adoption and service
of a schedule of rates as to leave nothing further to be done, and to put it
beyond the jurisdiction of a court, in proceedings to restrain the enforcement of
an unlaWful determination•

.. SAME-SCHlWULES OF RA'fES.
Held, further, that a resolution of such board as to the propriety and necessity

of a certain reduction of rates, which has not, however, been embodied in a
schedule, and is not intended to be acted upon, without further investigation
(as to which the solemn declaration of the commissioners must be taken as
true by the courts), does not afford a basis for the action of a court to restrain
the enforcement of such resolution, on the ground that the proposed rates are
unreasonable.

& SAME-UNREASONABLE SCHEDULE-IKJUNCTION.
HeliJ, further, that the functions of such commission are not so purely legis-

lative that it is not amenable to the control of the courts, when it attempts
to enforce a tariff of rates whic1I is unjust and unreasonable.


