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own against the fund, and being a mere debtor of the Grand Island
Company, it is only concerned in the question whether the order
made by the trial court will protect it from all further claims on
the part of those to whom the fund belongs. We have no doubt
that the order made will afford it such protection. The order ap-
pealed from is therefore affirmed.

WISE v. NIXON et al.

(Circuit Court, D. Nevada. January 25, 1897.)
OF FEDERAL QUESTIOXS.

The mere fact that, in the progress of the trial of a case, it may become
necessary to construe the constitution or laws of the United States, does Dot
give the federal courts jurisdiction of such case; but the decision must depend
on such construction,and this must appear by the complainant's statement
of his own claim, irrespective of what the contention of the defendant may be.
Wise v. Nixon, 76 Fed. 3, reaffirmed.

D. S. Truman and Torreyson & Summerfield, for complainant.
Robert M. Clarke, for respondents.

HAWLEY, District Judge (orally). This is a euit in equity to
quiet title to two certain tracts of sulphur mining land, of 16ll
acres each, situate in Humboldt county, Nev. The complainant and
respondents are residents of the state of Nevada. The jurisdiction
of this court is sought to be maintained upon the ground:
"That this is a civil action arising under the laws of the United States."

A demurrer to the original complaint was sustained, and leave
given to complainant to amend. Wise v. Nixon, 76 Fed. 3. A de-
murrer is interposed to the amended complaint upon the grounu
that:
"It appears on the face of said complaint that said action is not one arising

under the constitution or laws of the United States. Said acnon does not in
any nianner involve the construction of the constitution, or of said alleged, or
any, law of the United States."

The amended complaint presents substantially the same facts as
were set forth in the original complaint. It is, however, more spe·
cific in its averments as to the contention of the respective parties
relative to the proper construction to be given to the acts of con-
gress which it is claimed will be involved upon the trial of the
case. The various allegations on this point are argumentative in
their character, and the conclusion of law is stated, as in the
nal complaint:
"That the title of said property and the rights of the parties hereto depend upon

the construction of said above·mentioned acts and sections thereof, and the rights
and title of your orator will be defeated by one of said- constructions and sus-
tain€d by ,the other proper claimed construction thereof."

The only additional fact 8'tated in the complaint is that:
"It will be shown that said sulphur mining claims are not situated in anv

organized mining district in this state, and that said mines are contiguous to each
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other, and that there is no statute mining law in Nevada regulating the doing or
assessment work on mines, either situated in, or not situated in, any organized
mining district, or relative to the marking of boundaries of mining claims, or
relocations of mines, or on the original location of mines, or at all, by which any
of the legal questions here involved can be determined."

The former opinion of this court, to which reference is made,
is conclusive upon the point that this court has no jurisdiction of
the case. The complaint presents questions of fact, and not of law.
In addition to authorities cited in former opinion, see Mining Co.
v. Largey, 49 Fed. 289. The mere fact that, in the progress of
the trial, it may beoome necessary to construe the mining laws of
the United States, does not necessarily give this court jurisdic-
tion. In Water Co. v. Keyes, 96 U. S. 199, 203, the court said:
"A cause cannot be removed from a state court simply because, in tlle progress

of the litigation, it may become necessary to give a construction to the constitu-
tion or laws of the United States. The decision of the case must depend upon
that construction."

The acts of 1887-88 with reference to the jurisdiction of the fed-
eral courts are different in several respects from the prior acts upon
the same subject. The change was made, as has been frequently
stated by the supreme court, "to contract the jurisdiction of the cir-
cuit courts of the United States." Smith v. Lyon, 133 U. S. 315,
320, 10 Sup. Ct. 303; In re Pennsylvania Co., 137 U. S. 451, ,154,
11 Sup. Ct. 141; Fisk v. Henarie, 142 U. S. 459,467, 12 Sup. Ct. 207;
Shaw v. Mining 00., 145 U. S. 444, 449, 12 Sup. Ct. \)35; Martin's
Adm'r v. Railroad 00., 151 U. S. 673, 687, 14 Sup. Ct. 533; Ten-
nessee v. Union & Planters' Bank, 152 U. S. 454, 462, 14 Sup. Ct.
654. Under the acts of 1887-88, the circuit courts of the United
States have no jurisdiction of a suit as one arising under the con-
stitution, laws, or treaties of the United States, unless that appears
by the complainant's statement of his own claim, irrespective of
what the contention of the defendants may be. Even under the
prior acts the question whether a party claimed a right under the
constitution or laws of the United States was to be ascertained
by the legal construction of his own allegations, and not by the
effect attributed to those allegations by the adverse party. Rail-
road Co. v. Mills, 113 U. S. 249, 257, 5 Sup. Ct. 456; Metcalf v.
Watertown, 128 U. S. 586, 589, 9 Sup. Ct. 173; Mining 00. v. Turck,
150 U. S.138, 143, 14 Sup. Ct. 35. The same rule applies mQil'e com-
prehensively to the acts of 1887-88. In Tennessee v. Union & Plant-
ers' Bank, 152 U. S. 454, 464, 14 Sup. Ct. 654, there were three dif-
ferent cases embraced in the decision. In two of them, to quote
the language of the court, "the only reference to the constitution
or laws of the United States is the suggestion that the defendants
will contend that the law of the state under which the plaintiffs
claim is void, because in contravention of the constitution of the
United States; and by the settled law of this court, as appears from
the decisions above cited, a suggestion of one party that ;the other
will or may set up a claim under the constitution or laws of the
United States does not make the suit one arising under that consti-
tution or those laws. • • • The result is that in the first and
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second cases the decrees must be reversed at the cost of the plaintiffs,
and the cases remanded to the circuit court 01' the United States,
with directions to dismiss the bills for want of jurisdiction." See,
also, Florida v. Charlotte Harbor Phosphate Co., 20 C. C. A. 538,
74 Fed. 578, 581. It is manifest, upon the face of the complaint,
that this court cannot take jurisdictio!ll of this case without giving
the effect attributed to those allegations by the adverse party, which
the recent decisions of the supreme court declare cannot be done.
The demurrer is sustained and the bill dismissed, without prejudice
to complainant's right to bring the action in the state court.

FIDELITY INSURANCE, TRUST & SAFE-DEPOSIT CO. et al. ,..
DICKSON.

(Circuit Court ot Appeals, Seventh Circuit. February 12, 1897.)

No. 364.
L ApPEALABLE DEf1REES-!NTERLOCUTORY ORDERS-INJUNCTION".

The assembling ot a prayer for an unnecessary injunction with a prayer
for modification of a decree or order will not warrant a review of the decree
or order, when a direct appeal therefrom is unauthorized by law.

2. SAME.
Whether an appeal lies trom an order dismissing, without prejudice, an

application for an injunction, qurere.

Appeal from the Circuit Court of the United States for the South·
ern District of Illinois.
The Fidelity Insurance, 'I'rust & Safe-Deposit Company, one of the appellants,

on January 2, 1894, filed its bill in the circuit court of the United States for the
Southern district of Illinois against the Litchfield, Carrollton & vVestern Railroad
Company for the foreclosure of a trust deed or mortgage upon its railway, issued
to it as trustee to secure bonds to the amount of $516,000, charging default
on July 1, 1893, in payment of interest, asserting the insolvency of the railr()ad
company, and asking for the appointment of a receiver. In compliance with the
prayer of the bill, the court, on May 8, 1894, appointed C. B. Bosworth receiver,
who duly qualified and entered upon the discharge of his duties. On the 4th day
of September, 1894, upon the petition of the receiver, the trustee and the bond-
holders appearing and not opposing, a decree was entered authorizing the issue
of receiver's certificates to an amount not exceeding in the aggregate the sum
of $125,000, which should be a first lien on the corpus of the mortgaged property,
and entitled to priority of payment. The receiver was authorized to negotiate
the certificates, or so many of them as should be necessary for the purposes
authorized, at not less than 95 per cent. of their par value net to the rereiver;
and out of the proceeds to apply $48,000 to the repair of the railway in the re-
spects specified in the decree, $12,000 to the payment of unpaid taxes and wages,
as specified, and $15,000 to the payment of obligations incurred or to be iucurred
by the receiver for other supplies, materials, repairs, and betterments indis-
pensably necessary. The decree limited the expenditure at that time to the
sum of $75,000, reserving the right to authorize the issuance of the balance of
the certificates of like date, and lien for the payment of other past-due claims
for taxes, labor, and materials from time to time as the same should appear to
be equitable. On February 4, 1896, upon the application of certain bondholders,
other bondholders and the complainant appearing, the cause was ordered to be
speeded, and, it appearing to the court that the physical condition of the prop-
erty and railway was bad, and that no provision had been made by the bond-
holders for funds wherewith to repair the road, and that the receiver had been
unable to market the certificates theretofore authorized at the price designated


