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CHICAGO BLDG. & MANUE'G CO. v. GRAHAM et al,
(Circuit Court of Appeals, Fifth Circuit. December 15, 1896.)
No. 517.

SUBSCRIPTION CONTRACTS—JOINT AND SEVERAL LIABILITY.

The C. Co., which was engaged in the business of furnishing material and
machinery for erecting plants for the manufacture of butter and cheese in
localities suitable for such industry, entered into a contract with sundry per-
sons for the erection of a butter and cheese factory at M., to cost $5,250.
The contract provided that the factory should be erected and equipped in ac-
cordance with the specifications “indorsed hereon,” and also provided that,
as soon as the contract price’ was subscribed, the subscribers should form
a corporation, with a ecapital not less than the amount subscribed, in
shares of $100 each, to be issued to the subscribers in proportion to their
paid-up interest; each subscriber to be liable to the corporation only for the
amount subscribed by him, The form of the contract indicated that it was
presented by the agent of the C. Co. to various persons, with a request for
subscriptions to the erection of the factory, and it was signed by 42 individuals,
who set opposite their names the number of shares taken, and the amount of
stock after incorporation, in sums ranging from $25 for a quarter share to $500
for five shares. Indorsed on the contract were specifications for the factory,
ending with a long sentence, which included the words, “there shall be no
waiver of original and joint liability until the contract price is fully paid.”
Held, that there was no meeting of the minds of the parties on a proposition
for a joint liability to the C. Co., and the contract of the subseribers was sev-
era] only.

In Error to the Circuit Court of the United States for the North-
ern District of Mississippi.

W. A. MeDonald, for plaintiff in error.
Thomas Spight, for defendants in error.

Before PARDEE and McCORMICK, Circuit Judges, and
MAXEY, District Judge.

. McCORMICK, Circuit Judge. The Chicago Building & Manu-
facturing Company, an Illinois corporation, brought its action
against W. C. Graham, E. H. Baker, J. L. Grace, J. J. Scott, and 1. N.
Dodds, citizens of Union county, Miss., on the following contract and
agreement, namely:

“The Chicago Building & Manufacturing *Company, of Chicago, Illinois, party
of the first part, hereby agrees with the undersigned subscribers hereto, party or
the second part, to build, erect, complete, and equip, for said party of the second
part, a combined butter and cheese factory, at or near Myrtle, Miss., as follows,
to wit:

“The factory building shall be twenty-eight feet wide and forty-eight feet long,
by twelve feet high, with an addition attached, twelve feet by twenty-four feet, for
office and boiler and engine room, and an ice room, 12x16. Said building shall
rest upon foundations described in specifications hereon. Said factory building
i3 to be one story high, and divided into rooms as stated above, viz. a2 manu-
facturing room, also a water-cooler refrigerator, complete with galvanized pan,
with sprinkler and force-pump connection, cheese-curing room, office, boiler, and
engine room. Said factory shall be equipped with the following outfit, to wit:
One eight horse power Howz engine, with twelve horse power Howz boiler, with
inspirator and smoke stack; heating coil for office and cheese-curing room;
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also, ¢old air register connection from refrigerator to cheese room, to more per-
fectly control the temperature; one centrifugal separator, 2,000 to 3,000 pounds
capacity in one hour; one improved twin 400-gallon Fairlamb cream vat, lined
with galvanized iron, and relined with Welsh charcoal tin; one 600-gallon milk-
heating vat; one combination heating, tempering, and cooking cheese vat, of 500
gallons capacity; one revolving box churn, of 300 gallons capacity; one covered
crank suction and force pump; one 300-pounds tempering tank for separator;
one Fairlamb improved gearing power butter worker, center drip; one power
combination revolving curd work salting and grinding machine; one improved
single-gang cheese press; fourteen galvanized iron cheese hoops; one 600-pound
milk-receiving can; one 400-pound milk scales; one 600-pound five-beam platform
scoles; one steam washing and cleaning tank; one large water tank for supply-
ing boiler, milk vats, churns, ete., racks and shelves in curing room for curing
cheese; water and steam pipes connecting with boiler; also, onc lactometer;
one siphon and strainer; one gang perpendicular curd knives; one gang hori-
zontal curd knives; six milk-testing graduates; one druggist’s graduate; one
milk eonductor; one side pail; one dairy thermometer; one strainer dipper; one
butter trier; one cheese trier; one salt sieve; one belt punch; 25 feet rubber
hose to carry water to vats, churn, and tanks; office desk and chair; one 60-
patron milk book; also, belting, shafting, shaft collars, adjustable shaft hangers,
pulleys, piping, pipe hangers, valves, gates, cocks, couplings, ells, tees, crosses, uni-
ons, nipples, plugs, and reducers necessary for the operation of said factory; also.
one mop head; one combined wrench; two brushes; one broom; two butter
ladles; one dipper; one coal scoop; one Babcock milk tester. Said building
shall be constructed and equipped in substantial accordance with the specifications
indorsed hereon, in a workmanlike manner. The engine and boiler, and all other
machinery and fixtures, shall be set up, and shall be in running order, before the
party of the second part shall be required to pay for said factory. The second
party agrees to select, describe, and furnish, at its own expense, within ten days
from the date of this contract, suitable and reasonable level land, with good
title, and water ready to connect pump to for the use of the said factory, and
agrees, within the same time, to appoint an executive committee, with full author-
ity to represent second party’s interests while first party is discharging said con-
tract; and it is further understood that, in case the said second party shall fail
to furnish said land and water within ten days after the execution of this con-
tract, the Chicago Building & Manufacturing Company, at its option, may select
and furnish land and water in behalf and at the expense of the subscribers., The
Chicago Building & Manufacturing Company further agrees to provide and keep
hired, at the expense of the stockholders, an experienced butter and cheese maker,
for one year, if desired. The Chicago Building & Manufacturing Company agrees
to erect said butter and cheese factory, as set forth by the above specifications, ,
for fifty-two hundred & fifty dollars, payable in cash when factory is completed.
We, the subscribers hereto, agree to pay the above amount for said butter and
cheese factory, when completed. Said building to be completed within ninety
days, or thereabout, after the above amount (£5,250.00) is subscribed. Any por-
tion of the amount subscribed, not paid according to contract, shall bear legal
rate of interest. As soon as the above amount ($5,250.00) is subscribed, or in a
reasonable time thereafter, the said subscribers agree to incorporate under the
laws of the state, as therein provided, fixing the aggregate amount of stock at not
less than the amount subscribed, to be divided into shares of $100 each. Said
share or shares, as above stated, to be issued to the subseribers hereto in propor-
tion to their paid-up interest herein; and it is herein agreed that each stockholder
shall be liable to the corporation only for the amount subscribed by him, and no
more. Subscriptions may be obtained to this agreement to any amount in excess
of $5,250.00, the price of factory proper, as above, and all subseriptions shall be-
long to first party until the full contract price has been fully collected therefor.
The remainder of the subscription after the first party has been fully paid is the
property of the second party, and may then be, by second party, also collected, and
used as working capital. It is hereby understood that the Chicago Building &
Manufacturing Company will not be responsible for any pledges, promises, or
interpretations made by its agents or representatives that do not appear in this
contract, and made a part thereof, either in print or writing. For the faithful
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and full performance of our respective parts of the above contracts, we bind our-
selves, our heirs, executors, administrators, and assigns,
“Executed and dated this 24th day of Dec., 1894.
“Phe Chicago Bldg & Mrsg. Co., the First Party,
“Per Dixon C. Williams, V. P., Special Agent.

Amount of Stock
Names of Subseribers. No. of Shares. after Incorporation.
W. R. Higginbotham & Son.ceeeeee D verervereernescennanconseness 000
JoAHillL.......... tecerscanssetss 2 tiinienicicasancransnenaensas 200
J. J. Scott..... Ctesaenetenrinanans
W. H. Harwell. s coeveiiiennnnnnnss
LN Dodds.cieneienssanssonnsonns
R. L. MOOT€.. covvnereconasranannes
J.D. Purnell. coveeiiinnnsnerannans
J. 8. MOITIS. .o e vnveesnevansarnee
W. N, Hargrove.oooveevereonenonas
G. H. Muarray......
P. H. Stewart. .o.ceeevencravaseaes
W. C. Graham. . coevvnervernncones
T. H. Baker.........
N. A, Mc¢Callum. .......
H. P. & G. W. Cathcort.....
J.S.Goode, M. D..iviviinnnnennans
W. C. Anderson..ccveveceseane ass
W. M. Spencerce.eeeeecsaceessennns
1 IR © TR S5 o
F. M. Spencer..coeecerseessaennans
J. J. Robertson. .ovueeeevcesnonenns
W. M. Watson c.eveeercas PN
J. A, Rowland.seveneveerncnancnans
A. J. Russell. coiveneriionccnncenns
O. H. Purnell.ooiveriniieiineennes
Jno. L. Grace..... eeeieeans
W. M. Whitington, pr. Murray ...... .
J. D, MOOTE. corvnesnnnssnsvanaenns
A, J. Jones.. coeesretceccrcacnnnens
L. V. Fowler........
A W. Hale ciieeeninnoenosneaens
w.
S.
w.

teerecansetsannasenssrcrnnssss100
feiaseesiractesssaassnnancans 200
DR 1 11
..............................100
P X 1
............................100
P 1 0}
R 11
P €1
AR 10 1)
P (1 ¢
O K1 1}
e (¢ 1}
tesssssassacsarsacsansasnnsass 100
U PP 161
R 1110
P L1
chereveesssenscsresssnsensess200
tessevesssccarsssssncraranass100
P L1 ¢}
s (1t

Cebtestecsecetieasenarann -100

.

ot B et et bt e kb DD e b et e e e e B DD B DD R RO

L. Dodds.....................
C. Frazier. cooiieeercniacasasnns
D. Bamett csetesesssacanssenn

.

P L1 1

W. H. Milam..veuevernecnonaasoaans
J. B Liddel. et vaeviincronesenans
M. 8, Smith.......veieiiieninnnn,

Fisreesassacaresenrann eeraesss100
T. F. Dorman.... ................g.l B 1911
P. H. Steward.e cvveeveenreneeaneee b tiieriaienesnernsensnasssssss 100
J.C. Doushy.cvivevecerencsnnsnans B s L
W, O. Butler.oveeevesesansecesnnee 1 tvevennrenasosnsnsancsscesssa 100
W. B. BankB. eueeeenesrecsacorcass b cineennessassncossssonsoansas.100
J. W, NOITiS.e cvvveeeosarssnrsesess L tuieenresesssnonssssossnnasss 100
A, T, HalloWAY.. coveeasasonnracocss Y cnnnserecnesssosscssnsaseanses 20

“Specifications,

“Foundation Walls. The foundation walls for within building to be built of
gtone 16 to 18 inches thick, or of brick 12 inches thick. All walls to be of
gufficient height to forln a grade from the building, built of good lime and sand
mortar, and placed from 16 to 18 inches below the surface of the ground.

*Sills. The sills to be made of 2x8 plank, spiked together.

“Joist. Joists are to be 2x10 inches, and 16 feet long, placed 16 inches from
center to center, resting on the center girder. Ceiling joist to be well bridged.
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“Studding. Studding to be 2x4. The outside studding placed a proper distance
apart, so that the paper covers two spaces, or about 16 inches. Partitions as per
ground plan, ‘

“Rafters. Rafters for said buildings are 2x6 inches, and placed 2 feet from
center to center, with 1x6 braces, in truss form, to support the roof. Coilar
beams suspended from rafters, in truss form, with 1x6 braces.

“Roof and Ventilators. The entire roofs to be covered with good quality of Extra
Star A Star pine shingles, Iaid on 6-inch sheathing. The building to be sup-
plied with ventilators in two gable ends.

“Flooring and Ceiling. Flooring and ceilings are to be of the grade known as
‘First and Second Yellow Pine, or ‘C Norway Yellow or White Pine.’ Floor-
ing, 4 to 6 inches wide. Ceiling for office and manufacturing room, 4 to 6 inches,
beaded. Engine room, cheese-curing room, and refrigerator, the same as manu-
facturing room.

“Air Chambers. Air chambers are to be constructed as follows: The inside
of studding is lined with building paper, put up and down, and nailed to studs;
then nail over paper a strip %x2 inches; and, with ceiling inside and siding out-
side, it makes the air chambers necessary to the more perfect control of the tem-
perature,

“Siding. Outside covered with 74 drop siding, of quality O Norway yellow
or white pine.

“Cornice. The entire building. to be corniced with plain corniee, projecting about
10 inches from body of building, as per plan.

“Windows, All windows to be double-glazed sash, improved frames, beveled
refrigerator style. Size of glass, 12x26; 4 lights in sash, arranged stationary in
frame,

“Doors. All doors are to be of the sizes and styles shown on drawings. All out-
side and refrigerator doors are to be beveled refrigerator style, from 3 to 4 inches
thick, so as to more perfectly control the temperature. Inside doors 2 feet 8
inches by 6 feet 8 inches, 4 panels.

“Hardware, The building to be supplied with customary hardware, such as
rim locks, bolts, hinges, and other fastenings needed for all doors and windows.

“Painting. Building to be painted with two coats of paint on the outside, ex-
cept the roofs.

“Cold Storage. The cold storage to be the water-cooler refrigerator,

“Drains. Floors in manufacturing room to slope to drains, as on plans.

“All materials connected with the building to be good, merchantable building
material, as per grades above, and put together according to the plans and speci-
fications, in a good, substantial, and workmanlike manner, and whether occupied
by second party, or its incorporation, or its successors, there shall be no waiver of
original and joint liability antil the conftract price is fully paid.”

Connected with the foregoing is this exhibit to the declaration:

“It is agreed between the parties to the adjoining contract that, as soon as the
full amount of this contract is subscribed, that the party of the second part, upon
notification by first party, will come together in a body, and select from their num-
ber one man as a committee, who is to be immediately taken, by and at the
expense of first party, into the Elgin district of Illinois, where factories have
been long established, and examine the bodks of the same, talk to the patrons and
stockholders, and if said committee does not find, from said investigation, that
factories such as the adjoined contract contemplates do pay, when well managed,
from 104 to 20% per annum on the costs of the plants, and that the cows do pay.
when milked, and milk taken to the factories, from $40.00 to $70.00 each per
vear, this contract shall hecome null and void, and be sucrendered to said com-
mittee to be destroyed: but, as soon as evidence of the truth of the above state-
ment is found and reported by said committee, then the aforesaid adjoined con-
tract shall be considered binding and in full force as to second party. It is fur-
ther agreed that, upon completion of said factory, butter and cheese shall be
made before payment of purchase price is exacted; second party agrecing to
furnish milk for the test when first party shall call for the same, for which milk
first party shall pay at the then market price. I have found the within repre-
sentation fully sustained by my investigations.

“Dec, 24, '04. Committee, W, H. Harwell.”
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It is evidently a part of the contract.
The defendants demurred to the declaration on the following
grounds;

“i1) Because the alleged contract sued upon shows upon its face that the sub-
scribers thereto are not jointly bound, but are only liable severally for the amount
subscribed by each one; and the largest amount thus subseribed by any one being
only $500, this court has no jurisdiction. (4) Because the declaration shows that
all the subscription is the property of plaintiff, and does not show that they have
made any effort to collect same, or that the same is not collectible, and is a trust
fund for creditors. And for other good and sufficient causes.”

The demurrer was sustained and the declaration dismissed at the
plaintiff’s cost.

The plaintiff concedes that, if the contract is several, the circuit
court did not have jurisdiction, but insists that the contract is joint
and several, and lays particular stress on certain language in the
instrument, such as “hereby agrees with the undersigned subscrib-
ers hereto, party of the second part,” and “We, the subscribers here-
to, agree to pay the above amount,” and “there shall be no waiver of
original and joint liability until the contract price is fully paid.” If
we take in our view the whole paper, it is plain that the plaintiff is
engaged in the business of furnishing machinery and material for
erecting a plant for the manufacture of butter and cheese, and of
constructing and putting in operation creameries, in such localities
as can furnish supplies of milk adequate for the successful opera-
tion of such industry; that, to push its trade, it sends out its agents
into rural districts, and to country villages, to promote the organ-
ization of associations to purchase the necessary plant, pay for its
erection, and have set to work these creameries; that, in the course
of their canvassing, the agents of the plaintiff introduced them-
selves and their business scheme to some of the defendants, at
Myrtle, Miss.; that, when some of the defendants had consented to
take a part in the enterprise, the body of the contract declared on
was prepared by filling up a printed blank, or making a copy in writ-
ing of such a blank form, with the blanks duly filled, and was signed
by, or already bore the signature of, the officer of the plaintiff com-
pany. In this body of the contract appeared the language, “Said
building shall be constructed and equipped in substantial accord-
ance with the specifications indorsed hereon.” The specifications
for the construction of the building and equipment were indorsed
thereon, and just following these specifications appears the long
sentence, the concluding line of which, separated from the rest of
the sentence by a comma only, is the language, “there shall be no
waiver of original and joint liability until the contract price is fully
paid.” As a preface to this contract and specifications, doubtless,
then appeared, as it does now, the agreement to select a committee of
one, who, at the expense of the plaintiff, was to visit the Elgin dis-
trict, in Mlinois, ete. Then, with this project for a contract and an
incorporation of the subscribers,—an instrument which eminent
judges have construed differently, and of which other eminent
judges have said, “The question of the proper construction is one by
no means free from difficulty” (Davis v. Shafer, 50 Fed. 764; Manu-
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facturing Co. v. Barber, 51 Fed. 148; 1d., 18 U. 8. Apy. 476, 9 C. C.

A. 79, and 60 Fed. 465),—the promoter or promoters obtained the

signatures, to the aggregate number of 42, on a page or blank just

under the signature of the officer of the plaintiff, and under the

heading:

“Name of Subscribers, No. of Shares. Amount of Stock
after Incorporation.”

Is it reasonable to suppose that the defendant M. 8. Smith, who,
under these circumstances, subscribed for one-quarter of one share
($25), conceived the thought that he was promising to pay the plain-
tiff $5,250, payable in cash when the factory is completed? It is
clear to us that the minds of the subscribers did not meet the mind
of the plaintiff on any such proposition as that. Dwelley v. Dwelley,
143 Mass. 509, 10 N. K. 468; Landwerlen v. Wheeler, 106 Ind. 523,
5 N. E. 888; Bish. Cont, § 575; Price v. Railroad Co., 13 Ind. 137;
Frost v. Williams (S. D.) 50 N. W. 964; Davis v. Belford, 70 Mich.
120, 37 N. W. 919; Gibbons v. Grinsel (Wis.) 48 N. W. 255.

‘We conclude that the circuit court rightly sustained the demurrer
on the first ground, and dismissed the declaration for want of juris-
diction. The judgment of the circuit court is affirmed

UNITED STATES ex rel. BAER v. CITY OF KEY WEST.
(Circuit Court of Appeals, Fifth Circuit. December 7, 1896.)
No. 530.

1. Munrtcrpar CORPORATIONS—LIMITATION OF INDEBTEDNESS—MaxDAMUS TO LEVY TAX.
The act of May 25, 1805, supplementary to the charter of the city of Key
‘West, Fla., and “to extend the powers of said municipality,” which gives the
city power to make special levies of taxes for payment of interest on debt, and
for sinking fund, removes the limit previously placed by charter upon the city’s
power to tax, so far as to permit it to levy a tax sufficient to pay a debt law-
fully contracted; and the city may be compelled by mandamus to levy a tax,
either in a single year or within a reasonable number of years, in the court’s
digeretion, to pay a judgment against it.
2. Samue,

‘When a municipality has an option to pay a debt, either by levying a tax or
by issuing bonds, a mandamus recognizing the option, and requiring it to do
one or the other, would not be bad for uncertainty; but, if such municipality
has expressly refused to issue bonds, it is not error, when a mandamus is
issued, to make it require absolutely the levy of a tax.

In Error to the Circuit Court of the United States for the South-
ern District of Florida.

H. Bisbee and C. D. Rinehart, for plaintiff in error.
J. M. Phipps, for defendant in error,

Before PARDEE and McCORMICK, Circuit Judges, and MAXEY,
District Judge. '

‘McCORMICK, Circuit Judge. George J. Baer, a citizen of Mis-
souri, the relator in this cause, holds a judgment against the city
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of Key West for a large amount, on which he has run execution,
and the execution has been returned nulla bona. On June 17, 1895,
he showed this fact, by proper pleading, to the circuit court for the
Southern district of Florida, and further showed that the city of
Key West had no exigible property, and that he was unable to en-
force his judgment by ordinary process. He showed that the city
had the power to levy a tax for the payment of his judgment, and
that it had the power to issue bonds from the proceeds of the sale
of which it could pay this judgment, but that it had refused, and
still refuses, to do either one or the other. He prayed that a writ
of mandamus should issue requiring the city to levy a tax sufficient
to pay his judgment, or to issue bonds sufficient to pay it. In due
course of that proceeding, the application came to a hearing and
decree in the cireuit court, and a peremptory mandamus was issued,
directed to James A. Waddell, mayor, and to B. B. Whalton, G. B.
Patterson, John T. Sawyer, George 8. Waite, George Hudson, J.
J. Warren, W, 8. Delaney, G. Ayala, and M. 8. Moreno, eommis-
sioners of the city of Key West, commanding and enjoining the
said board to levy, assess, and collect a tax upon the property, real
and personal, subject to taxation by said city, and not less than
4} mills upon each dollar of said assessed valuation of said prop-
erty, for the year ending December 31, 1896, and for each and
every year thereafter, for the purpose of paying the judgment in
the above-entitled cause, and costs and interest thereon aceruing,
and to apply such moneys to the payment thereof until the full
amount of said judgment, interest, and costs has been paid, or
until the further order of this court in the premises. From this
judgment the relator prosecutes this writ of error, and assigns the
following grounds:

(1) The court below erred in its order for a peremptory writ of mandamus, and
in the said writ, in not commanding the defendant, the city of Key West, to as-
sess, levy, and collect a tax for more than four and one-half mills upon the
assessed valuation of the property taxable by the said city for the purpose of pay-
ing the judgment stated in the said writ, and the interest accrued and aceruing
thereon, on the ground that under the laws of the state of Florida, referred to in
the said writ and other laws of the state, the said city is not restricted and lim-
ited teo a tax of four and one-half mills upon said property for the purpose of pay-
ing the said judgment and the interest thereon.

(2) The court below erred in its order of July 3, 1896, denying the plaintiff’s
action, to increase the rate of taxation above four and one-half mills, for the pur-
pose of paying said judgment and interest, upon the grounds stated in the above
first assignment of error.

(8) The court below erred in its order for a peremptory writ of mandamus, and
in its order of July 3, 1896, denying plaintiff’s motion filed July 2, 1896, and in
issuing said writ, in not requiring the mandatory part of the said writ to be in the
alternative, to wit, to assess, levy, and collect a tax sufficient to pay the said
judgment, or to sell bonds described in the said writ, and apply the proceeds
thereof to pay the said judgment, interest, and cost thereon, on the ground that the
said city had the right and the authority to sell such bonds, and apply the pro-
ceeds to pay said judgmeht.

Under the order of April 6, 1896, and the said peremptory writ, it will require
from thirty to forty years to pay the judgment and interest thereon by taxation,
at the rate of four and one-half mills per annum, and this is a denial of jusrtice,
and a deprivation of the relator’s rights, without due process of law; and this is
assigned as error,
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On the 4th of February, 1869, the legislature of Florida passed
a general act for the incorporation of cities and towns, in which it
provided on the subject of taxation:

That the city or town council shall have power to raise by tax and assessment
upon all real and personal estate, and by any other constitutional method of tax-
ation, within the corporation, any and all sums of money that may be required for
the use and good government of the city or town, and for the carrying out the
powers, rights, and duties herein granted and imposed, and to enforce the receipt
and collection thereof in the same manner as the assessments and taxes of the
state are collected. But in no case shall the said city or town council have power
to make discrimination in the assessment of taxes.

On March 8, 1877, there was passed an amendment to the act of
February 4, 1869, which provided on the subject of taxation:

The valuation of property, as made by the officers of this state in each year for
the purpose of taxation, shall be adopted by all municipal governments as the
true valuation of the property within their respective corporations, and the total
taxes levied upon property by any municipal corporation, in any one year, shall
not exceed one per cent. upon such state valuation, but this provision is not to be
so construed as to prevent the said corporation from levying sufficient tax to meet
the payment of interest on ity outstanding bonds, and to provide for the payment
of the principal thereof when the same shall become due.

This last provision is also embodied in an amendment to the act
of February 4, 1869, which was passed March 5, 1883. Sess. Laws,
1883, pp. 86, 87, § 2.

On May 16, 1889, the legislature passed “An act to establish the
municipality of Key West, provide for its government and pre-
scribe its jurisdiction and powers.” The fourth section of that
act is as follows:

- That the commissioners aforesaid, and such officers as may be appointed, and
the inhabitants within the limits of the city, as herein defined, shall be vested with
all the powers and authority, rights and privileges, and charged with all the duties
which are conferred on the aldermen and other officers and the inhabitants, under
and by virtue of the act to provide for the incorporation of cities and towns, ap-
proved 4th February, A. D. 1869, chapter 1688, and the amendments thereto, and
other acts conferring power upon municipal corporations, except as hereinafter
provided, and as may be inconsistent with this act, and all ordinances in force
governing the defunct city of Key West shall remain in force and extent over
and embrace the boundaries of the present city of Key West, a8 is provided by
this act, until altered or repealed by the commissioners thereof.

And the sixth section is as follows:

The commissioners aforesaid shall have power to employ a competent engineer,
whose compensation shall be fixed by a . majority of the board, who shall make a
thorough survey of the city and dvaw plans and specifications for the proper grad-
ing, and grading and paving of the streets and sidewalks of said city, with a view
of inaugurating a perfect system of surface drainage and underground sewerage,
and in order to carry out such system of drainage, both surface and underground,
and to have said streets graded, and graded and paved in accordance thercwith, said
commissioners shall have power and authority to borrow a sum or nloney not to
exceed five hundred thousand dollars, at a rate of interest not to exceed five per
centum per annum, for a period of thirty years; and said commissioners are bereby
authorized to issue bonds for said sum of money, payable by said city of Key
West at the end of thirty years, bearing said rate of interest, payable annually,
but redeemable after ten years from their date at the option of saild city: and in
order to meet the interest upon said bonds and create a sinking fund for their
ultimate redemption, the commissioners aforesaid shali have power and are herebhy
reguired to levy a special tax of not exceeding seven (7) mills upon the dollar upon
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21l property in said city, which special tax shall be exclusively used for the purpose
of paying the interest upon the bonds aforesaid and in creating & sinking fund for
their redemption.

And the sixteenth section is as follows:

All property shall be taxed as is provided in section b, articte ix. of the constitu-
tion, and the taxes to be levied upon such property in any one year shall not ex-
ceed five mills upon the dollar for general revenue tax, three mills on the dollar
for waterworks, water supply and fire protection, and seven mills to pay the in-
terest and create a sinking fund for the payment of the interest upon and the final
redemption of the bonds issued under and by virtue of section 6 of this act.

Sess. Laws 1889, pp. 219, 220, 222,

The judge of the circuit court refers to an act of 1891 (not acces-
sible to us), which permitted to be levied for general revenue 5
mills; for waterworks and fire protection, 3% mills; and, for in-
terest and sinking fund on bonds, 7 mills, and no more.

On May 25, 1895, the legislature passed “An act supplementary
to an act to establish the municipality of Key West, provide for
its government, and prescribe its jurisdiction and powers, approved
May 16, 1889, and to extend the powers of said municipality,”
which contains this provision:
~As soon as practicable, after such approval and adoption of the assessment roll,
the city commissioners shall determine the amount and fix the rate of taxation,
and make the annual tax levies of the current year., Such levies shall not exceed,
in any year, for ordinary municipal purposes, a higher rate of tax than one per
cent. of the assessed value of the taxable property within the corporate limits of
said city; the word “ordinary” is to embrace all expenses for police, streets, gas,
and other illuminating material, and all other purposes strictly municipal; but
special levies may be made for payment of interest on debt, for sinking fund and
also for a special tax not exceeding one-half of one per cent. on the city valuation

for water works and fire protection.
Sess. Laws 1895, pp. 276, 2717.

When such a corporation as the city of Key West is created, the
power of taxation is vested in it as an essential attribute for all
of the purposes of its existence, unless its exercise be in express
terms prohibited. U. 8. v. New Orleans, 98 U. 8. 393; Citizens’
Sav. & Loan Ass’'n v. City of Topeka, 20 Wall. 660. Where spe-
cial or general authority is given to incur debt, full power to tax
to an amount sufficient to meet both principal and interest at
maturity may be inferred, where there is nothing expressed in the
act to the contrary. If, in connection with the authority to create
the debt, there is a special provision naming a limited rate of tax-
atiop for its discharge, the case is brought directly within the
maxim, “Expressio unius est execlugio alterius.” U. 8. v. Macon
Co., 99 U. 8. 590. Sections 4, 6, and 16 in the act of May 16,
1889, must be construed together, and the limitation imposed by
the amendments of 1877 and 1883, referred to in section 4, restrains
the power to tax given by that section, within any ome year, to
1 per cent. on the value of property, as shown by the assessment
roll, except as provided in section 6, or limited in section 16. Sec-
tion 6 provides for the proper grading, and grading and paving the
streets and sidewalks with a view of inaugurating a perfect system
of saurface drainage and underground sewerage; and, in order to
carry out such system, the city is authorized to borrow mnot ex-
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ceeding $500,000, for a period of 30 years, and issue its bonds for
the amount borrowed, and to levy a special tax not to exceed 7
mills on the dollar upon all property in the city. The original
grant of power to levy taxes sufficient to meet the legal require-
ments of the city is clearly limited by the act of 1877, and the
limitation is continued in the act of 1883, and preserved by the
reference to those amendments in section 4 of the act of 1889, and
further limited in section 16. The special purpose provided for
in gection 6 of the act last named is circumscribed by the limit of
the debt to be incurred and the limit put on the tax to be im-
posed to pay it. Therefore, if not affected by the subsequent legis-
lation, it is clear to us that the relator canmot complain of the
judgment he has brought up for our review.

The record shows that the judgment for debt which the relator
holds against the respondent was rendered March 19, 1894, for the
sum of $114,523.71. That judgment was brought by writ of error
to this court, and was aflirmed Japuary 29, 1895, and a motion
for rehearing was refused February 20, 1895. As shown above,
the legislature, on May 25, 1895, passed the act to extend the pow-
ers of the municipality of Key West, in which the 1 per cent.
limit for taxes in any one year for ordinary purposes is preserved,
and the ordinary purposes defined, “but special levies may be made
for payment of interest on debt, for sinking fund,” and also for a
special tax not exceeding one-half of 1 per cent. for waterworks
and fire protection. The circuit court held that the special levies
for interest on debt and for sinking fund, authorized by this act
'of 1895, should be construed to mean that such special levies, to
the extent only that they bad been by the previous act author-
ized, should still be allowed. The declared purpose of the act is
to extend-the powers of the municipality. The power to tax is
the vital power of such a body. It is true that the section does
extend this power in other named particulars, and limits the rate
as to those others, while in this no extent or limit of the authorized
rate is literally expressed. It is to be observed that the language
is not “interest on bonds and for sinking fund,” while section 6
of the act of 1889 clearly authorized and contemplated a bonded
debt, and the special tax in that section mentioned was to be used
exclusively “for the purpose of paying the interest upon the bonds
aforesaid, and in creating a sinking fund for their redemption,”
and section 16 made special express reference to the bonds. What
the legislature had in hand in considering the supplemental act
of 1895 was the then condition of the affairs of the municipality,
and it must have been advised of the state of its indebtedness. The
omission, therefore, of express reference to the bonded indebtedness,
and the use of the more comprehensive term, must import a mean-
ing. It is settled that the provision theretofore made for the is-
suance of bonds, and for their payment, could not be so changed
as to prevent the enforcement of those provisions as to all such
bends as were outstanding. It is not against justice or good con-
science that a municipal corporation should be given power to pay,
in the only way it can pay, a debt which it.had been given power
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to lawfully contract. The relator’s judgment debt springs out of
a contract which the judgment conclusively evidences the city had
lawfully made with him. We therefore conclude that, under the
act of 1895, a special levy may be made by the city of Key West
for payment of interest on its debt, and for sinking fund, to meet
the principal of its debt, and that it is thus charged with the
duty to pay the relator’s judgment, which duty can be enforced
by mandamus, the necessary substitute for an execution in such
cases.

No authority to issue bonds has been shown except that given in
section 6 of the act of 1889, and that authority is to issue bonds
for a specified purpose. For some reason, the relator in this case
has not, by his pleadings, opened the facts which attended and sup-
ported his judgment, further than to say that it was recovered in a
suit for the breach of a valid contract made with him by the ecity.
The circuit court whose judgment we are now reviewing rendered
the judgment for debt, which the relator is unable to have exe-
cuted by ordinary process, and which was affirmed by this court.
It is suggested in argument that the circuit court and this court
have, therefore, judicial knowledge of the facts; and it is implied,
rather than urged or even clearly expressed, that the relator’s
judgment is for a part of the debt which the city was specially
authorized to incur, and for which it could issue bonds. However
this may be, it is clear to us that the relator, while in his plead-
ings he expresses his willingness to accept bonds at the minimum
rate given in the statute, does not make, or claim to make, a case
that would warrant the court in compelling the issuance of bonds.
Mandamus is a very direct peremptory proceeding. Its office, when
it applies, is to enforce a specific duty. In a case like this, its
office is to enforce the payment of the debt. The payment of the
debt will discharge the peremptory mandamus to levy a special
tax for that purpose, just as the payment of any ordinary judgment
will discharge the levy of an execution. Where the corporation
debtor has an option to pay in money, or to fund in bonds, or to
pay by sale of bonds, it should have an opportunity to exercise
that option; and a writ of mandamus that recognizes that option,
and commands the levy of a special tax to meet the debt, or the
satisfaction of it by the sale of bonds, or other lawful means, would
not be bad for uncertainty, or set aside for being alternative. In
this case, however, the respondent not only does not claim such
an option, but has already expressly declined to issue bonds for
this debt, or for obtaining money to pay it, and insists that it
has no power to do so. It was not error, therefore, to make the
mandamus absolute.

As the relator’s debt is all mature, and both interest and prin-
cipal calling for immediate payment, which the ecity is in duty
bound to make, and has lawful authority to raise by levy of a spe-
cial tax, it would not be error in the court to require that the tax
should be sufficient to meet the whole debt from the first years
assessment and collection; but out of regard to the nature of the
parties, and because even warranted levies may prove unnecessarily
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burdensome, the court may exercise a sound discretion in the mat-
ter, and require full satisfaction to be made by a levy for one year,
or distribute the burden over a reasonable number of years. East
St. Louis v. Amy, 120 U. 8. 600, 605, 7 Sup. Ct. 739; Commissioners
v. Loague,; 129 U. 8. 493, 505, 9 Sup. Ct. 327.

It is ordered that the judgment of the circuit court is reversed,
and this cause is remanded to that court, to be proceeded with in
accordance with the views expressed in this opinion.

CARPER v. RECEIVERS OF NORFOLK & W, R. CO.
(Circuit Court of Appeals, Fourth Circuit, February 2, 1897.)
No. 185.

1. MASTER AND SERVANT—RAILROAD COMPANIES—STRUCTURE ON RIGHT OF Way—IN-
JURY TO EMPLOYE.

A railroad company is not responsible for the negligent construction of a
cattle pen, built and used by a shipper over the road on land adjoining the
right of way, although unintentionally, and without the knowledge of the rail-
road company, it has been extended a short distance on to the right of way;
nor can such company be held liable to one of its employés, injured in an ac-
cident resulting from the escape of cattle from such pen, on the ground that
its duty to provide a safe place for such employé to work required it to see
that the cattle pen was sately constructed.

2. RatLroan CoMmpaxies—FrncinGg Rigar or Way-Issury To EMPLOYE.

The duty imposed upon railroad companies by the Virginia statute (Code,
e. 52, §8 1257-1264), to fence their right of way “through all inclosed lands
or lots,” is a duty only to the owners of stock on such inclosed lands and not
to the railroad employés; and the violation of the statute is no ground of
recovery for the death of an employé killed by the derailing of his train by
cattle which came upon the tracks at a place where the right of way through
inclosed lands was not fenced.

In Error to the Circuit Court of the United States for the West-
ern District of Virginia.

J. C. Wysor and B. L. Jordan, for plaintiff in error.

W. H. Bolling, W. L. Stanley, and R. M. Page, for defendants in
error.

Before GOFF and SIMONTON, Circuit Judges, and BRAWLEY,
District Judge.

GOFF, Circuit Judge. The plaintiff in error, also plaintiff be-
low, on the 10th day of January, 1896, instituted an action of tres-
pass on the case in the circuit court of Wythe county, Va., against
the defendants below, claiming $10,000 damages. By proceedings
duly taken the suit was removed to the circuit court of the United
States for the Western district of Virginia. The declaration con-
tained three counts, the first alleging that Frederick J. Kimball and
Henry Fink, receivers of the Norfolk & Western Railroad Company,
were, as such, operating said railroad at the time of the grievances
therein set forth, and that one Edmund Newson was at said time
employed by them as a brakeman on a freight train then run by
them over the road, and that while so employed, in the year 1895,



