
THE WHITNEY. 1001

so 1"emained for an hour or two, before it got sufficiently to the
westward to become dangerof!,s. The tug took no· measures to look
after the tow during this interval, nor until the damage had begun,
and then she was not herself able to handle the tow alone, and
had to go up to Rutgerstreet for a helper; and before the two could
get the tow into the basin, the damage complained of was done.
It was, in brief, the duty of the tug either to moor the tow in a
safe place for the entire night, as against changes of wind that
might .reasonably be anticipated, or else to keep watch of the
changes in the wind, and to begin the transfer of the tow to a safe
place in time to avert damage.
Decree for the libelant, with costs.

THE WHITNEY.
THE SHAMOKIN.

HARins et a1. v. THE WHITNEY.
METROPOLIT4-N S. S. co. v. HARRIS et al.

(District Court, S. D. New York. January 2, 1897.)
CoLLISION-'-FoG-RoUNDlNG !'OLLOCIl: RIP LIGHTSHIP-LONG Tow-DANGEROUS NAVI-

GATION WITHOUT SIG:-;ALS FROM Tow-BOTH IN FAULT. .
The barge Shamokin, the second barge in tow behind the tug International.

each on a long hawser ot 70 or 80 fathoms, when proceeding to the eastward
thrQugh Vineyard Sound in dense fog. was struck by the steamer H. M.
Whitney coming westward at a point about east from the Pollock Rip light-
ship and sank soon after. The tug and steamer as they approached gave
proper whistles for passing, each to the left. The tug was seen as she went
past about 200 feet distant; the first barge, 500 feet astern, was passE-d con-
siderably nearer. No further signal was heard indicating any other barge be-
hind the first, and no hawser was seen; the Whitney; after a few moments
waiting, went on to round the lightship, and in a few moments the Shamokin
was seen crossing the Whitney's bow from port to starboard, when it was too
late to avoid collision. Such tows have long been common in that region.
with even more boats in tow. The course in rounding Pollock Rip lightship
changes about 5% points; and it was necessary for boats meeting in that
vicinity, in fog, to keep within· the range of the liglltship's signals. The
steatner's officers supposed that the tug and her tow were proceeding upon a
course opposite to their own, and parallel with it. This was not so, because
on the exchange of the first signals the steamer and the tug both starboarded:
and this mistake largely contributed to the collision. Held: (1) That the
steamer was in fault for not noticing. by her nearer approach to the first
barge that she was crossing the line of the tug and tow, and also for not
waiting longer, as more thaiJ, one tow was quite frequent; (2) that the tug
was in fault for dangerous navigation around Pollock Rip lightship with such
a tow, in so dense a fog without signals from the tow; and that it was her
duty either to come to anchor in a safe place before rounding, as she might
have done, or else to provide for signals from the tow while rO\1nding Pol-
lock Rip lightship to give notice of the position of the tow in fog.

In Admiralty. Collision.
James Armstrong, Wilhelmus Mynderse, and P. M. Brown, for

Harris and others.
Benedict & Benedict, for The Whitney and the Steamship Co.
BROWN, District Judge. The above libel and cross libel arose

out of a collision which took place in a dense fog at about 4 p. m.
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Oij' ol,qnf>: 1894, near thE! p'ollock Rip lightship, wl\erepy
stea.mshipIJ"M. Whitney, bound from B()ston to New. Y()rk,struck
the Shamokin, and caused her to sink in a few minutes,

loss of the barge and her cargo. ,
The wasS. ,large 186 feet long by feet beam,

with of 1,450. tons. She was loaded with coal
and Wa,ll J;mployed in transportation between Philadelphia and
Boston., "At the time> of the collision she was in tow of the tug
International, and was astern ,of a barge ahead of her,-
the :ijer.cules,-which was attached to the International by a haw-
ser of some 70 or 80 fathoms; and a hawser of similar,.1ength at-
tached the Shamokin to the Hercules. The fleet, which was over
a quarter of a mile long, was overtaken by fog' the evening pre-
vious, and was anchored through the night to the northward and
westward of Handkerchief lightship. At about 2 p. m. of the
26th, the fleet got under way to go through Vineyard Sound; but
it was somewhat obstructed by fog, and when half way between
Shovelfull lightship and Pollock Rip lightship, the fog became
dense. The course in approaching Pollock Rip lightship is E. by
S. i S. Thefteet was on the regular course; and when the fog
became very dense, it was within range of the fog signal of the
lightship. The tug sounded the regulation signals of t1;lree blasts
at regular intervals, indicating that she had a tow. The tug was

at the rate of about three or four knots over the Iand,
the tide a.t the time setting westerly and
At Pollock Rip lightship the course changes 5i points to the

northward, viz. to N. E. i N. The Whitney approaching in the
opposite direction and heading to the southwest, heard the tug's
fogwhistIes,and gave the tug a signal of two blaJSts, which was
accepted, and answered with two by the tug, and both vessels star-
boarded. At that time neither was seen by the other. The tug
having previously rounded the lightship, was at this time head-
ing N.K by N., and on the exchange of signals starboarded until
she headed N. by E., thereby changing two points to port. ,The
Whitney starboarded one point until she headed S. W. by S. The
tug-and steamer were 'visible to each other a@ they .paSsed, at a
distanC€ variously estimated from 100 to 300 feet, probably at least
200 feet. The Hercules, the first barge astern of the tug, was seen
when she wa.s passed by the Whitney, at a considerably less dis-
tance than the tug. Soon after the Herc.ules was passed, the Whit-
ney, seeing no. other tow, started up her engines and ported in
order to round the lightship. Almost immediately, after porting
the Shamokin was seen not 100 feet distant, crossing the bows of
the Whitney from port to stavboard. The Whitney reV'el'sed, but
collision was then inevitable. She struck the Shamokin at an
angle. variously estimated from 41 to 7. points, causing d,amage to
both vessels. .
The place of collision, and the approximate heading of the Sham-

okinat the time (about which there has been considerable contro-
versy), it seems to me are pretty definitely flxed by two circum-
stances: (a) The master of the Whitney testifies that just before
the Shamokin was seen the Whitney was heading S. W. by S., and
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that the signals from the Pollock Rip lightship bore a point and a
half or two points forward of his starboard beam. The Whitney
must, therefore, have been at that time .about E. by S. from the
lightship. There could have been only very little change, not over one
point to starboard in the Whitney's heading, between that time
and the collision. (b) The angle of collision was about five or six
points, and on the Shamokin's starboard side; 80 that the Sham-
okin was probably heading about N. by W. I have no doubt, there-
fore, that the course of E. by N. said to have been given by the
Shamokin's helmsman in reply to the captain's inquiry, about which
there was considerable controversy, was a mistake for N. by E.,
accor-ding to the Shamokin's compass. Had her course been E.
by N., and the angle of collision five points, the Whitney must have
been heading about S. S. W. and have struck on the Shamokin's
port side; or, if she struck on the Shamokin's starboard side, as
I think it certain she did, the Whitney must have been heading
N. W. at collision, which is not credible.
I must find, therefore, that the collision was about east by south

from the lightship; that the Shamokin was then heading about
north by west, having already swung around the lightship, so that
she was tailing about two points off to the eastward from the line
of the tug's course of N. by E., and by so much the more swung
across the course of the Whitney, which she was crossing when
first seen, at an angle of about four points.
From the above circumstances, the explanation of the oollision

is easy:
(1) The Whitney did not know the number of barges constitut-

ing the tow astern of the tug; and the Shamokin, the second barge
astern of the tug, and about 1,200 feet distant from her, gave no
notice of her presence, or of her position, and swung across tlte Whit-
ney's bows. (2) The Whitney's officers supposed the tug was go-
ing upon an opposite parallel course; whereas the Whitney's
course converged upon the course of the tug and the Hercules by
an angle of two points, and upon that of the Shamokin by about
four points. The Whitney's ignorance and mistake in these par-
ticulars, however, do not, in my judgment, absolve her from blame
for the following reasons. The tug and tow were going at the rate
of about four knots through the water. From the nature of the
blow, the convergence of the vessels, and other indications in the
testimony, I have no doubt that the Whitney was going through
the water as fast as the tow at least, and probably faster; how
much faster, I cannot determine. Her full speed was about 15
knots. In passing from abreast of the tug to abreast of the Her-
cules, a distance of from 600 to 700 feet, the boats must have come
at least 100 feet nearer to each other. This aecords with the tes-
timony of the lookout on the Whitney, who says that the Hercules
passed much nearer than the tug, viz. about 60 feet or so distant.
'l'his nearer approach towards the Hercules, which was observed
by the lookout, ought to have been observed by the officers of the
Whitney; and if observed, it would have been sufficient notice
to them that the Whitney's course was not parallel with that of
the tow, but converging upon the tow's course, and. that instant
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reversal was necessary in order to' stop the Whitney',s speed, if
there should' happen to be any other boat in tow astern of the
Hercules. ,dt,does not .clearly appear. whether the Whitney's offi'
cers observed tllis nearer' approach of the Hercules or not; but· I
must hold them chargeable with knowledge of what they might
and ought to have observed.
It is contended'for the Whitney that she waited a reasonable time

for any additional tow to come into sight, and that not seeing any
other, nor hearing any sign of any other, she was justified in going
on, as well as in porting in order to make her turn around the light-
ship. It is however, that there could not have been any con-
siderable waiting by the Whitney after the Hercules had been passed.
For the distance between the Shamokin and the Hercules was not
over 500 feet. and the Shamokin could be seen at least 150 feet away;
so that there were only:S50 feet past the Hercules to be covered be-
fore the Shamokin would be seen; and under the combined speed of
the tow and the Whitney, this distance would have been certainly
covered in from 20 to 25 seconds; so that the Whitney's waiting
must have been less than that; and when the Shamokin ,became
visible on the'Whitney's port bow, the collision, with the Whitney's
speed, could not then be avoided.
The weight 'of proof is clear, not only that tows similar to this are

very common in Vineyard Sound, but that the usual number of boats
in tow is at least two, and often more; rarely only one tow. The
Whitney ran regularly upon this route, and the usual practice of tows
must have been well known to her officers. had no right, there-
fore, to countona single tow only, but was bound to take reasonable
precautions against other boats likely to be in the same tow., I must
find her to blame, therefore; both for not waiting a reasonable time
before starting up her engine and porting; and for not having r€"
versed from the time that the Hercules was seen by the lookout to be
much nearer than the tug had been.
2. ButI also think that the tug and barge (owned by the same

company) should 'be held in fault, either (1) for voluntarily conducting
unnecessary and dangerous navigation in a very dense fog in a diffi-
cult place; Ol'lelse (2) for nO'!: giving notice to the Whitney of the
Shamokin's dangerous position at the tail of a long tow, swung
across the usual channal course 4t points, and therefore presump-
tively across the Whitney's course, when the Whitney's fog signals
were heard approaching near. The Shamokin, though 'having no mo-
tive power, had a steam whistle; and she was owned and run by the
owners of the tug; so that any negligence by either the tug or the
tow, is attributable to them.
Considerable testimony was given for the defense to the effect that

navigation in dense fog in Vineyard Sound, and particularly around
Pollock Rip lightship, was highly dangerous, and that the tug and
tow might easily have anchored in a safe place befol'el'eaching the
lightship. ThO'Ughthere was some contradiction in the evidence on
this latter point, I am:persuaded from the affirmative testimony, as
well as by consulting the chart, that the tug would have found no
difficulty whatever' in ancl:toring in a perfectly safe place had she de-
sired to do so before roundihg Pollock Rip lightship.



THE WHITNEY. 100.5

But the question of reasonable safety in navigatjug around Pollock
Rip lightship and in the channel to the north of it during dense fog, is
manifestly dependent on the provision that is made for giving notice
of the position of the tow to other that are about to round
the lightship from the opposite dIrection. Both vessels, in round-
ing, must keep within range of the lightship's signals, or else all
knowledge of their position is lost; and it is doubtless impossible
that a tow of several boats in thus swinging around nearly a right
angle, should be kept in line; particularly the hinder boats; so that
if no means are provided of signifying to an approaching vessel the
position of the hinder boats, such navigation in dense fog seems to
me in the highest degree dangerous, and unjustifiable, as the respond-
ents' witnesses contend.·
From time imlIlemorial it has been the usage of seamen in the

presence of recognized danger from other vessels, to give signs· of
warning; such as by shouts, by a gun, by a drum, or by any other
means available. The Bay State, 1 Abb. Adm.. 239, Fed. Cas. No.
1,148. And where a steam whistle is on board, as on the Shamokin,
I can see no reason why that whistle should not be availed of, as
the readiest and most effective instrument to give such warning.
The twenty-fourth rule: expressly provides that "nothing in the rules
shall exonerate any ship from the consequences of the neglect of
any precaution which may be required by the ordinary practice of
seamen, or· by the special circumstances of the case." No rule or
regulation prohibits the use of a whistle; while the new rules of
1890 (article 15)· prOVide that a specified signal of three blasts "may
be given by the to'w." This provision could only have been made
because it was known that there were situations in which it was nec-
essary that a tow should give notice of her position in order to pre·
vent disasters; and I cannot conceive of any situations in which such
a notice is more imperatively necessary than in situations like the
present, if such navigation is to be permitted at all.
Had the Shamokin given notice of her bearing by this perfectly

simple and practicable method, showing her position much off on the
Whitney's port bow, the Whitney would have had earlier notice of
her peculiar and dangerous proximity and wO'uld naturally have re-
versed at once, probably in time to prevent collision. If the Whitney
ought to have reversed when the convergence of her course upon
that of the tow was discoverable, still there was nothing to lead her
to suppose that the Shamokin lay two points still further to the east-
ward; and if the Shamokin had been in line with the tug and tow
ahead of her, probably no collision would have occurred. Evidently
no arrangement, and no provision, were made by the International
that the Shamokin should nse her whistle, or give any warning sig-
nals, whatever her position, or whatever the danger to herself and
1:0 other vessels might be. Such navigation continued voluntarily,
and without necessity, under circumstances like those in the present
case, I must find to be higWy dangerous, and unjustifiable. With-
out some such provision for signals from the Shamokin to indicate
her position, the tug was, I think, bound to come to anchor. The
Sylph, 4 Blatchf. 2,1, Fed. Oas. No. 13,711; The Raleigh, 41 Fed. 527,
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affirmed 44, Fed. 781; The Girolamo, 3 Hagg. Adm. 174 ; The Lin·
cas¥re, L: B.4 Adm. & EccI.198.' .
In' the cl;tse of The Raleigh, 44 Fed. 781, the tug, Niagara had an·

ohored in fog in the North dver, a little beloit'the Englewood
dock, flotilla of canal boats stretching behind·her about 800
or 1,000fe'et. Upon appeal, Judge Wallace, in his opinion, says:
"Having a flotilla stretching out 800 or 1,000 feet behind her in the navigable

channel, common prudence required the Niagara to adotlt needful measures to
signify that state of things to approaching vessels, because such vessels hearing
fog signals on board the Niagara would look for danger at the, location of the·
signals and deem themselves safe in crossing the river to theeastwar(j. or the
westward on a course much nearer to her than 800 or 1,000 feet." "

And in that case the Niagara was held in fault,..though she had
herself given the required signals, because she did 1;1.0t provide that
her helper,the Easton,whichhad a steam whistle",filhould give ad·
ditionalfog signals to indicate the position of the, tow. Such sig-
nals werestiU more imperatively required by "common prudence"
in the present case, because the tow: ,here was stH! .farther behind.
the tug; because the tow in motion was more dangerous than one
at anchor; and because navigation by other vessels, which was to be
looked fot' lngoing arou,ud Pollock Rip lightship,wasfar more dan-
gerous than- in the straight channel of the North river. In the same
case, it was further held under a somewhat liberal construction of
the state,statl1te, and for the purpose of securing safety, that the
tow boats themselves were also required to give fog signals; and the
libelant's recovery was on the latter grol1pd reduced one-half.
In the present case, though there was no statute requiring the

tow to sound her whistle, the reasons upon which the statute is
founded, apply in a more urgent degree, for the reasons above stated;
and the requirement of "common prudence" that the tug Interna-,
tional should have arranged and provided that the Shamokin should
sound her whistle in such situations in order to give notice of her
position was greater than that the Niagara should provide that the
Raleigh should give signals at the end of her tow.
In the case of The City ofNew York, 49 Fed. 956, the circumstan-

ces were different in several respects. There is no intimation in
that case that it was intended to overrule the decision in the case
of The Raleigh, to the effect that it is the duty of a tug under circum,
stances of special danger to make provision for giving fog signals
by whistles, where such means are available to indicate the position
of the tow far astern. I I should follow that case, believing
it to be sound in principle, and correct in application, in both cases
alike.
I find, therefore, that it was the duty of the International either

to anchor in a safe place, as she might easily have done before round·
ing Pollock Rip lightship, or else before proceeding on, to arrange
for the giving of suitable fog signals by the Shamokin to indicate
her position,-some 1,200 feet astern. Having done neither, I must
find her in fault for dangerous and unjustifiable navigation; and
the damages are, therefore, divided.
A decree may be entered accordingly, with a reference to compute

the damages if not agreed upon.
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BALTIMORE &: O. R. CO..... FRIEL. (Circuit Court of Appeals, ThIrd OIr-
euit. December 2, No. 32, September Term, 1896. Appeal from CirC'\11t
Vourt of the United States for the Eastern District of Penns;rl...ania. Belore
DALLAS, Oircuit Judge, and BUTLER and WALES, District Judaes.
PER OURIAM. This case is disposed of by the opinion filed herewith In the

case of the same plaintiff In error against Friel, defendant in error. 77 Fed. 126.
The judgment is affirmed.

BALTIMORE & O. R. CO..... FRIEL et ux. (Circuit Court of Appeals, Third
Circuit. December 2, 1!S1l6.) No. 31, September '.rerm, 1896. In Error to the
Oircult Court of the United States for the Eastern District of Pennsylvania.
Before DALLAS, Olrcult Judge, and BUTLER and WALES, District Judges.
PER CURIAM. This case Is disposed of by the opinion filed herewith in the

ca.. of the same plaintiff in error against Friel, defendant in error. 77 Fed. 126.
The judgment is affirmed.

FULLER & JOHNSON MANUF'G 00. v. BENDER et al. SAME v. NAG-
LEY et aI. (Circuit Court of Appeals, Second Circuit. January 7, 1897.) These
are appeals from decrees of the circuit court, Northern district of New York, dis-
missing complainant's bills. The suits were for alleged infringement of letters
patent of the United States No. 423,200, issued March 11, 1891, to Charles G.
Alward, for a transplanting machine. Chas. H. Duell, for appellant. Chu. W.
Smith, for appellees. Before LACOMBE and SHIPMAN, Circuit Judges.
PER OURIAM. The decrees in both causes are affirmed, with costs, upon the

opinion of the circuit court (69 Fed. 999, 1001), in which we entirely concur.

STIRLING CO. v. PIERPOINT BOILER CO. et aI. (Circuit Court of Ap·
pealll, Third Circuit. November 30, 1896.) Appeal from the Circuit Court of the
United States for the Western District of Pennsylvania. For opinion of circuit
court, see 72 Fed. 780. Chu. Heebner and Ephraim Banning, for appellant.
Thomas W. Bakewell, for appellees. No opinion. Caulle remanded to circuit
co1U't, with instructions to a rehearing, and enter such order or decree u
the parties may upon or laid court consider proper, pursuant to written
request and consent of counlel.

UNITED STATES v. JOHNSON. (Circuit Court of Appeals, Second Circuit.
November 18, 1896.) Appeal from Circuit Court of the United States for the
Eastern District of New York. James L. Bennett, for the United States. J_
;rohnson, in pro. per.
PER CURIAM. The questionl of law arising in these easel will be certified to

the supreme court. Counsel may prepare and submit proposed statements of facta
In the usual form, snch statements to contain, In substance, the findings of the
circuit court, and alao the factll touching adjustment of the dalm relied upon ... &
COUllterclaim.
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