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principal concern. At all events, it was not included in the resolu-
tion of the stockholders' meeting.
After a careful examination of the law, and assisted by the very

able arguments of the counsel of the respective parties, I have
come to the conclusion that the petitioning bondholders are not
entitled to a priority over the general creditors to this fund, and
their petition must, therefore, be dismissed. This decision does
not, as already said, affect the lien of the mortgage on the Wilming-
ton property, on which it is the first and paramount incumbrance,
nor, perhaps, will it entail any very serious loss to the petiti()D.e:rs.
Of the whole number of bonds issued by the dental company, $14,-
000 had been redeemed and retired prior to the appointment of the
receiver, leaving bonds outstanding and unpaid to the amount of
$41,600; and it is not at all improbable that, before the rem'ganiza-
tion of the company, provision may be made for their ultimate pay-
ment in full.

INTERSTATE COMMERCE COMMISSION v. BELLAIRE, Z. & C. RY. CO.
(Circuit Court, S. D. Ohio, E. D. January 11, 1897.)

INTERSTATE COMMERCE LAW-INTERSTATE
A railroad company whose line is wholly within a single state, and which,

although it carries freight destined to points beyond such state, never issues
bills of lading to points beyond its own line, receives no freight on through bills
of lading, and has no arrangement with other roads for a conventional division
of charges, or for a common control or management, is not within the ,purview
of the interstate c6mmerce act or of the supplemental act of August 7, 1888.
Cincinnati, N. O. & T. P. Ry. Co. v. Interstate Commerce Commission, 16
Sup. Ct. 700, 162 U. S. 184, distinguished.

Application for a Writ of Mandamus.
Harlan Cleveland, U. S. Dist. Atty., for complainant.
Wm. F. Hunter, for respondent.

SAGE, District Judge (orally). This case is before the court on
the question of the taxation of costs against the defendant com-
pany, which, having failed to make a report to the interstate com-
merce commission, under section 6 of the supplementary act of
August 7, 1888, was required, under an alternative writ of man-
damus, to make such report, or show cause why it did nat do so.
A report was thereupon filed by the company, which is a copy of
the report which the company annually makes to the commission-
et' of railroads and telegraphs of the state of Ohio. The proceed·
ing in mandamus was thereupon dismissed, and the question of
eosts remains to be disllosed of. If the defendant eompany is with-
in the purview of section 6 of the supplemental act, its excuse for
having tailed to make report is insufficient. The contention is
that the companY,is not subject to the interstate commerce act.
Its line extends from Zanesville to Bellaire. It appears from the
iestimony of the receiver of the road and its auditor that, although
a common carrier of freight, including freight marked and destined
to points beyond its terminus, and in many cases to points beyond
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the state lines of Ohio, it never issues a bill of lading to any point
beyond its own lines. Upon the bill of lading the marks upon the
freight, the name of the consignee, and the destination, appear,
but the bill of lading itself is always limited to the line of the
company's road. It also appears that its charges upon freight des-
tined for points beyond its own terminus are paid as advance charges
in many instances by the railroad company which takes the freight
to its final destination.
Further, it appears that the company reeeives no freight under

through bills of lading; that is to say, if freight comes from an-
other carrier destined to a point on its own line, it invariably issues
its own bill of lading, and refuses to receive such freight upon anJ
through bill issued by another company, although it pays advance
charges when necessary, and collects them from the consignee.
The case of Cincinnati, N. O. ,& T. P. Ry. Co. v. Interstate Com-

merce Commission, 162 U. S. 184, 16 Sup. Ct. 700, is cited by the
United States district attorney in support of his claim that the road
is subject to the provisions of the act. But in that case the goods
were shipped from Cincinnati, Ohio, to Social Circle, Ga., on a
through bill of lading, and it was held that, upon the facts, the com-
pany upon whose line the village of Social Oircle was located had
subjected its road to an arrangement for a continuous carriage or
shipment within the meaning of the act. Here the opposite fact
appears. Judge Shiras. in announcing the opinion of the court, said,
on page 193, 162 U. S., and page 704, 16 Sup. Ct.:
"All we wish to be understood to hold is that, when goods shipped under a

through bill of lading, from a point in one state to a point in another, are re-
ceived in transit by a state common carrier, under a conventional division of the
charges, such carrier must be deemed to have subjected its road to an arrange-.
ment for a continuous carriage or shipment, within the meaning of the act to
regulate commerce."

Here there was neither a through bill of lading nor a conven-
tional division of charges. Judge Shiras, continuing, said:
"When we speak of a through bill of lading, we are referring to the usual

method in use by connecting companie1il, and must not be understood to imply that
a common control, management, or arrangement might not be otherwise manI-
fested."

Such control, management, or arrangement is not, however, other-
wise manifested in this case. It appears that the terminus of the
defendant company's road is at the Mill Run Junction of the Bal-
timore & Ohio road, which is about one mile east of the depot of
the Baltimore & Ohio road at Zanesville. By arrangement between
the defendant oompany and the Baltimore & Ohio Oompany, and for
compensation, the freight agent and the passenger agent of the Bal-
timore & Ohio Company acted in that capacity also for the defend-
ant company, and attended to its business; but there is in no sense
any community of interest between the companies, nor is there in
any instance any arrangement for the continuous carriage of freight,
nor for the division of charges.
My opinion, therefore, is that the defendant company is not with-

in the purview of the interstate commerce act, and cannot be COlD-
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pelled to make the report called for. I have no doubt tha.t con-
gress would have the power to amend the act so as to require this
and other companies occupying like relations to file reports, in-
asmuch as they all carry freight destined for points beyond the state
in which the road is located. But the act is not so framed as to in-
clude the defendant company, and, while it is a proper act of cour-
tesy for the defendant company to furnish annual copies of its re-
port to the state commissioner of railroads and telegraphs, it can-
not be forced to make such reports. The provision of the supple-
mental act is to be strictly construed, for the reason that section
6 enacts that the failure or refusal to make report shall operate as
a forfeiture in each case in a sum of not less then $1,000 nor more
than $5,000, to be recovered by the attorney general of the United
States in the name and for the use and benefit of the United States.
'['he act is therefore penal in its nature. The defendant is not liable
for the costs.

BOSBYSHELL v. UNITED STATES.
DREXEL et aI. v. SAME.

(Circuit Court of Appeals, Third Circuit. December 16, 1896.)
Nos. 18 and 19.

1. SUPERlli'rEliDENT OF MINT-Loss OF BULLION-BoNDSMEli.
The obligation of a superintendent. of a mint and of his bondsmen, under'

Rev. St. § 3506, and a bond conditioned upon his faithfully and diligently
discharging all the duties of his office according to law, is to keep safely,
until legally withdrawn, all bullion for the use of the mint; and such super-
intendent and his bondsmen are responsible for the loss of bullion which he
has received, and which he cannot produce, though it has been lost or stolen
without any negligence or fault on his part. 73 Fed. 616, affirmed.

2. OF OFFH,m-RECEIPT Fait lIULLIOX.
When the superintendent of a mint, on assuming office, has receipted for a'

certain quantity of bullion, the same is thereafter in his custody, though it
was not actually counted or weighed by him, but was locked and sealed up in
a cage in the mint, under the certificate as to its amount of a mint inspector
by whom it had previously been weighed and counted, upon the faith of which
certificate the .superintendent receipted for it, and though one of the keys
of such cage, without which it could not be opened, is deposited in the bureau
of the mints, at Washington, and the other is not actually delivered to the
superintendent by his' predecessor.

S. SAME-I<',UI.URE TO WEIGH AliD COUNT-NEGLECT OF DIRECTOR OF MINT.
A failure. by the director of the mint to observe a rule prescribing that he

shall, at the annual settlement, require the weighing and counting of all
bullion in the mint, does not relieve a superintendent of a mint of his re-
sponsibility for bullion in his custody•

•• SAME-EviDEXCE-RECEIPTS AX]) ADMISSIONS.
A receipt given by a superintendent of a mint for a certain quantity of

bullion, and his admissions in reports lJ,nd accounts that he holds it, are at
least prima facie evidence that it carne into his possession; and, in an action
ogainst him to recover the value of bullion which he cannot produce, evidence
which shows only that it might have been removed before he assumed office is
not sufficient to require submission to the jury of the question whether he ever
really received it.

In Error to the District Court of the United States for the Eastern,
District of Pennsylvania.


