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These are fundamental rules that have been established by repeated
adjudications. Barth v. Coler, 19 U. S. App. 646, 9 C. C. A. 81, and
60 Fed. 466; Thurber v. Miller, 14 C. C. A. 432,67 Fed. 371; Barney
v. Latham, 103 U. S. 205; Fraser v. Jennison, 106 U. S. 191, 1 Sup.
Ct. 171; Hyde v. Ruble, 104 U. S. 407; Corbin v. Van Brunt, 105 U.
S. 576; Ayres v. Wiswall, 112 U. S. 187, 190, 5 Sup. Ct. 90; Pirie v.
Tvedt, 115 U. S. 41, 5 Sup. Ct. 1034, 1161.
It follows, therefore, that the suit brought against the defendant

companies for the alleged breach of the condition of the bond which
they had jointly executed for the protection of the policy holders of
the life association was not removable to the circuit court of the
United States for the Eastern district of Arkansas, under the separable
controversy clause of the removal act, because the complaint which
was filed in said snit stated but a single cause of action. It is true
that the plaintiff below was not compelled to sue both of the defendant
companies. She might have maintained an action against the life
association alone, without joining the surety company as a co-defend-
ant. But the fact that she might have maintained an action against
either one of the defendants, and that she was not bound to sue both,
does not show that there was a separable controversy, within the pur-
view of the removal act. The existence or nonexistence of a separa-
ble controversy must in every case be tested by the inquiry whether
the declaration or complaint discloses more than one cause of action.
Telegraph Co. v. Brown, 32 Fed. 337.
The jurisdictional question on which the decision of the case hinges

was not raised by counsel in this court nor in the circuit court, but,
as we have frequently had occasion to remark, it is made our impera-
tive duty" as well as the duty of all other federal courts, to notice a
defect of jurisdictlon plainly apparent upon the face of the record,
and to remand a case to the state court when the record discloses no
ground for its removal. 18 Stat. 470, c. 137, 5. The judgment of
the circuit court is accordingly reversed, at the cost of the plaintiffs
in error, and the case is remanded to that court, with directions to
remand the same to the circuit court of Garland county, Ark., from
whence it was removed.

=====

BRADSHAW et al. v. MINERS' BANK et al.

(Circuit Court of Appeals, Seventh Circuit. January 10, 1897.)

No.3S!:!.
1. ApPEAL-TEMPORA.RY INJUNCTION-DISCRETION OF COUHT.

Whether a temporary injunction shall be granted or refused, or, having
"been granted, shall be dissolved or modified, is always a matter of sound
discretion, concerning which the decision of the circuit court will not be re-
versed on appeal, unless error and probable injury are manifest.

2.
Complainants filed their bill in the circuit court to restrain the prosecu-

tion of a creditors' bill, pending in the same court against one T., against
whom a judgment had been obtained as guarantor of the complainants'
notes; T. having neglected, as complainants alleged, to interpose a defense to
the notes, of which complainants advised him, and which they had offered to
assist in maintaining, notwithstanding which complainants felt bound to reim-
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burse T. for what should be found justly due. A. temporary Injunction was
,ranted, restraining the prosecution of the suIt, and afterwards dissolved,
on the filing of the defendants' answer denying the allegations of the bill.
Held that, without rerard to the answer the cue was not one callin, for
the interference of the appellate court.

Appeal fl"om the Cil"cuit Oourt of the United States for the North-
ern Division of the NOl"thern District of lllinois. .
Frank A. Johnson, for appellants.
Dwight W. Graves, fOl" appellees.
Befol"e WOODS, JENKINS, and SHOWALTER, Circuit Judges.

WOODS, Oil"cuit ,Judge. The brief of the appellants has been pre-
p8.l'ed with notable disregard of the requirements of our rule 24 (11
O. O. A. ex.; 47 Fed. xL). The so-called "statement of the case" is
burdened and confused with matter of argument, and, in the order
and form required, there is no specification of the error relied upon.
See Vider v. O'Brien, 18 U. So App. 711, 10 O. O. A. 385, and 62 Fed.
326.
The appeal is from an order dissolving a temporary injunction.

The suit was brought by the appellants, Bradshaw and Henry, citi-
zens of illinois, against the Miners' Bank, a corporation of Missouri,
the illinois & Missouri Lead & Zinc Company, a corpol"ation of TIli-
nois, and Corwin C. Thompson, a citizen of Illinois, appellees. The
llubstance of the bill, in so far as it need be stated, is that the ap-
pellants purchased certain property of the lead and zinc company,
for which they executed their promissory notes, in the aggregate
amount of $4,050, to the Miners' Bank, which, it is averred, has no
interest of its own in the notes, but was made payee at the request
and solely for the benefit of the lead and zinc company; that at the
same time Thompson executed to the Miners' Bank a separate writ-
ing whereby he guarantied the payment of the notes; that on that
guaranty the Miners' Bank had recovered judgment in the court be-
low against Thompson for the full amount of the notes, and upou
a creditol"S' bill in the same court, showing execution upon the judg-
ment retUl"ned nulla bona, had procured the appointment of a re-
ceiver of Thompson's property; that, by reason of false representa-
tions of the character and condition of the property for which the
notes were given, the appellants have a legal defense to any action
thereon; that, pending the suit upon the guaranty, and aftel" plea of
the general issue to the declaration, they informed Thompson and
his attorney of the facts constituting theil" defense, and of the evi-
dence obtainable to establish it, and requested and offered to em-
ploy an attorney to represent theil" interests in the suit, and to assist
in making the defense; that the offer was declined; that Thomp-
son's attorney neglected to set up the defense by special plea, and,
when the cause was reached for trial, neither Thompson nor his at-
torney appeared in court, and a verdict was taken and the judgment
rendered upon which the subsequent proceedings mentioned were
-had. The concluding averment is that, notwithstanding the negli-
gence of Thompson, through his attorney, in failing to prepare lo!'
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and make a proper defense, "your orators feel in equity bound to
protect said Thompson from any loss or damage by reason of having
made said guaranty in writing in their behalf, and that they are
ready and willing to pay to said Illinois & Missouri Lead & Zinc
Oompany, or to said Miners' Bank, as agents for said company, any
amount which this cQurt shall, upon the hearing hereof) find to be
{iue," etc. Upon the filing of this bill the court granted a temporary
injunction against further proceedings to enforce the judgment, but,
after answer by the Miners' Bank, sustained a motion to dissolve.
The answer, in substance, denies personal knowledge of the owner-
ship and value and of the terms and conditions of the sale of the
personal property in question, and of the alleged false representa-
tions, which on information and belief are denied, and alleges that
the sale was not consummated until after a careful examination of
the property had been made by the purchasers; that the purchase
money was to have been paid in cash; that, at the request of the
complainants, the· notes and Thompson's guaranty wer:e given in
place of the money; that the lead and zinc company at that time was
indebted to a large number of persons, named in a list annexed to
the answer, in sums amounting to $4,162.27; that, to secure the
payment of that indebtedness, the lead and zinc company assigned
to the respondent, as trustee, the entire purchase money of the prop-
erty; that, when the notes and guaranty were given instead of the
money, they were made payable to the respondent, as trustee,. for
the use and benefit of the creditors mentioned, whose claims had
been previously assigned to the respondent, and against which re-
spQndent had at that time made advances of lll:Qney, holding the
claims as collateral; and that neither the respQndent nor any Qf the
creditQrs had any knowledge or reason to suspect that any false or
fraudulent representations had been made by the lead and zinc com-
pany or its officers. It is further alleged that, if the property for
which the nQtes were given had been levied upon and sold under
legal process, as alleged in the bill, it was so seized and taken in
payment of indebtedness contracted by the complainants, and nQt
upon chattel mortgages on the property at the time of the sale; that
the complainants purchased with a full knowledge of the facts; that
they took immediate possession, and, though three years have
elapsed, they have never offered to surrender posses'sion or taken
steps for rescission, but, on the contrary, have affirmed the contract,
with a knowledge of all the facts relating to the sale, and have re-
peatedly offered to pay the full amount of the notes after they be-
came due, provided the respondent would consent to an extension of
time. The answer contains other averments concerning the obtain-
ing, of judgment against Thompson, and motions to set aside the
judgment and for a new trial, which need not be rehearsed.
The case, it is quite clear, is not one which calls for the inter-

ference of this court. Whether a temporary injunction shall be
granted or refused, or, having been granted, shall be dissolved Qr
modified, is always a matter of sound discretion, cQncerning which
the decision of the circuit court will nQt be reversed on appeal, un-
less error and probable injury are manifest. Standard ElevatQr 00.
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v. Crane Elevator Co., 9 U. S. App. 5'56, 6 C. C. A. 100, and 56 Fed.
718; Electric Manuf'g Co. v. Edison Electric Light Co., 18 U. S. App.
637, 10 C. C. A. 106, and 61 Fed. 834; Andrews v. Pipe Works, 24
U. S. App. 81,10 C. C. A. 60, and 61 Fed. 782; Bissell Carpet-Sweeper
Co. v. Goshen Sweeper Co., 19 C. C. A. 25, 72 Fed. 545. This suit,
and the suit in which a receiver of Thompson's property was ap-
pointed, are both pending in the circuit court, and since no step can
be tak.en in either case except upon the order of that court, it does
not appear that a temporary restraining order is necessary. See
Lake St. EI. R. Co. v. Farmers' Loan & Trust Co. (No. 326, this
term) 77 Fed. 769.
If the answer were left out of consideration, our conclusion would

not be different. 'l'he bill proceeds on the assumption that, in the
suit at law upon the guaranty, Thompson might and should have
availed himself of the defense which the appellants disclosed to him
and offered to assist in maintaining. Whether that theory is true
we do not consider. The question may not be free from doubt. See
Brandt, Sur. § 236, and notes and cases cited. If the assumption be
true, it necessarily follows that Thompson must be considered as
having submitted voluntarily to the judgment rendered against him,
and that any payment effected through proceedings upon the judg-
ment should be deemed to be voluntary, and to afford no ground for
recourse upon the appeIIants; and, that being so, their suit rests on-
ly upon sentimental grounds. The appeal is dismissed.

====

MALOY v. DUDEN.

(Circuit Court, S. D. New York. January 11. 1897.)
RES JUDICATA-DISSOLUTION OF PART:olERSHIP.

One D. was engaged in business in different parts of the world, under varion,
titles, and with several associates. For some time one M. was in partnership
with him at New York, under the name of D. & Co., and at the same time D.
conducted business at Brussels under the name of D. & Co.; the Brussels and
New York concerns having dealings with each other. The partnership between
D. and M. was dissolved, and D. brought suit against M. for an accounting,
in which, after a long controversy, in which all matters between them, in-
cluding the dealings with the Brussels honse, were thoroughly investigated,
a judgment was rendered against M., which was affirmed, and finally paid by
him. Subsequently he filed a bill against D., as constituting the Brussels
concern, seeking to reopen the account between it and the Kew York house.

that the matter was res judicata.

On Bill and Plea.
Herman Duden was, prior to 1878, engaged in the business of lace-making ill

different parts of the world under various titles and with several associates. There
were at different times firms known as Duden & Co., of Brussels, Duden & Co.,
of New York, and Duden & Co., of Williamsbridge. The firm of Duden &
Co., of Brussels, is the firm referred to throughout the testimony as the "Brussels
firm." Prior to 1878 Maloy had been Duden's assistant and in that year he and
Buden entered into an agreement whereby he became a partner in Duden's New
York business nnder the firm name of Duden & Co. and known in the testimony
as the "New York firm." This partnership expired in 1883 and a new one was
thereupon entered into. The new partnership lasted until J annary, 1886, when
it was terminated by a notice given six months prior to that date as provided fol'


