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by the courts that prior use must be established beyond a reason·
able.doubt. .
This motion was submitted after unusually able oral arguments,

but without briefs or any assistance from complainant's experts so
far as this branch of the controversy is concerned. As the affida-
vits relating to prior use were first presented at the argument this
was inevitable. The court has examined this testimony with all
the care possible in the circumstances and entertains the hope that
nothing important has been overlooked. Although some parts of
the testimony have not been discussed, all have been considered.
The complainant has established its patent after years of fierce

and expensive litigation. The patent has but four years more of
life. If relief be withheld now the complainant is practically re-
mediless. Its business will be destroyed long before the second weary
journey through the courts is terminated. The equities are with the
complainant; so are all the presumptions. If either party must
suffer pending the final decree it should be the defendant and not
the complainant. The monon is granted.

THE GLENDALE.
EVICH v. TH;E GLENDALE.

(District Court, E. D. Virginia. January 4, 1897.)
ADMIRALTY JURISDICTION-STATE STATUTES-LIEN FOR WRONGFUL DEATIL

A state statute giving a right of suit in rem to the personal representative
or a person whose death is caused by the wrongful act or a vessel (Oode Va.
§ 290'2) creates a lien, and may be enforced by a libel in rem in the federal
court, when the injury occurs in waters of the state navigable from the sea.

This was a libel in rem by Phillip B. Evich against the steam tug
Glendale to recover damages for wrongfully causing the death of
plaintiff's intestate, Joseph Evich.
Pollard & Sands, for libelant.
William Flegenheimer', for the Glendale.

HUGHES, District Judge. About 8 o'clock p. m., near dusk, on
June 7, 1895, Joseph Evich, a lad about 12 years old, in company
with his father, Phillip B. Evich, and with two other men, J. L.
Ebenhack and Richard Coleman, was in a small boM in James
river, half a mile below Richmond, engaged in fishing with a seine.
The steam tug Glendale, then c(}ming down the river, under com·
mand ofE. A. Craddock, ran into the rowboat, and capsized it, by
which act all in the rowboat were thrown into the water, and Joseph
Evichwas drowned. The Glendale was owned by H. and E. J. Fur·
man, partners under the firm name of Furman Bros. The father,
Phillip B. Evich, as administrator of his son Joseph, deceased,
brings this libel in rem against the Glendale, claiming $10,000 dam·
ages for the loss of the services (}f his son.
The evidence shows that it was still daylight at the time of

the accident, and that objects as large as a rowboat could be seen
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on the water at a distance of 600 yards. The rowboat was near
the bank of the river when run down, andwas sunk in 9 feet of water;
the depth of water in the channel of the river there being 15 feet.
The evidence taken in the case is exceedingly voluminous. I can-
not undertake to analyze it or discuss it in detail. I am conclusively
Of opinion that the tug Glendale was carelessly and improperly, not
to say wildly, navigated on the occasion, and is responsible for
whatever damages may have b€en caused by the collision, and for
the death of young Evich.
Section 2902 of the Code of Virginia gives a lien, in giving a right

to sue in rem, to the personal representative of a person whose death
has been caused by the wrongful act of any ship or vessel in any
case in which the deceased, if alive, would have been entitled to
sue for such wrongful act. In the case at bar the wrongful act was
committed on waters navigable from the sea. It is therefore with-
in the admiralty jurisdicti<m, the cause of action being a maritime
tort.
The question in the case is whether the administrator of the

deceased can bring a libel in admiralty against the offending steam-
er. The right of a personal representative to sue for a tort which
caused the death of a deceased person did not exist at common law
in any court. This right of suit exists solely by force of legislation.
It was given in England by Lord Campbell's act, and has been given
in most of the states of this Union by special statute. It has been
given in Virginia, as already stated, by section 2902 of our Code.
This right of the personal representative to sue for damages from
the death of a deceased person, given by many of the states, being
purely the creation of local statute, it is a question, which has been
much discussed of late, whether the existence of this general right
of action is a sufficient basis to warrant a personal representative
in bringing a libel in admiralty to enforce the right in cases where
the tortious death was caused on waters within the admiralty ju-
risdiction; the general principle being that the admiralty juris-
diction is not the creation of local statute.
In an elaborate and carefully considered opinion in the case of

The City of Norwalk, 55 Fed. 98 et seq., Judge Brown, of the district
court of the Southern district of New York, has discussed this ques-
tion exhaustively, and affirmed the right of a personal representa-
tive to maintain such a libel in such a case. I concur entirely in
the reasoning and conclusions of Judge Brown. The decisions of
the United States supreme court in the cases of The Harrisburg,
119 U. S. 199, 7 Sup. Ct. 140, and The Corsair, 145 U. S. 345, 12
Sup. Ct. 949, are not in conflict with the conclusion at which Judge
Brown arrived on this question. In the case of The Harrisburg.
that court, without passing upon the question which has been stated,
simply held that, if the right of a personal representative to sue in
admiralty in such a case existed, the suit must be brought within
the time prescribeJ. for such actions by state legislation. So, also.
in the case of The Corsair, the supreme court held that such a
suit as we have under consideration cannot be brought unless a
lien upon the offending ship is expressly created by the lawes-
tablishing the liability. .
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In the case at oar the actiQlIl has been brought within the period
of legislation limited by our Code, and section 2902 of the Code
does create a lien in rem upon the offending ship. I am of opinion,
therefore, that it was competent for the administrator of Joseph
Evich to bring this libel in this court for the cause of action set
out by the libelant. I will give an order referring it to one of the
commissioners of the court to inquire and report the amount of dam-
ages proper to be awarded the libelant in this case.

UNITED STaTES v. THE JANE GRAY.
(District Court, N. D. California. December 31, 1896.)

No. 1,538.
1. SEAL FISHERIES-HUISTING NEAR PRIBILOV ISLANDS-PRESlJMPTION-EvIDENCE.

The act of April 6, 1894, for the protection of fur seal within 60 miles of
the Pribilov Islands, provides, in effect, in section 10, that, if any licensed
vessel' equipped for seal hunting be found within the prohibited zone, it shall
be presumed that she and her were used in violation of the act,
until otherwise proved. HeZrl, that where the log of a vessel seized showed
that on a certain prior date she was within the prohibited z.one but further
showed that the sea was very rough, and her captain testified that in fact
no sealing was done that day, the proofs were insufficient to justify con·
demnation.

2. SAME-DUTY OJ!' MASTER-RECORD OJ!' POSITIONS. .
The fact that a sealing vessel is near the prohibited zone should put her

master upon the alert to keep a full and accurate record of his positions,
courses, and distances, that he may not pass the line, and that, by his rec-
ords and charts, he may be able, if called upon, to demonstrate clearly that
he was not within the prohibited area.

8. SAME-BOATS INSIDE PROHIBITED ZONE.
A vessel and her cargo, etc., are subject to forfeiture, if her boats go inside

the prohibited area and take seal there, even though she herself remain just
outside the line.

4. SAME-FORFEITURE.
Vessel, cargo, and implements condemned for being used, at the time of sei-

zure, hunting fur seal within the prohibited area.

Libel of information to condemn and forfeit the American schoon-
er Jane Gray, her tackle, apparel, furniture, boats, and cargo, con·
sisting of 257 fur-seal skins, 30 bags of salt, 16 spear poles, and
34 spear heads, for a violation of section 1 of the act of April 6,
1894, as amended by the act of April 24, 1894, in killing and pur-
suing seals in the waters surrounding the Pribilov Islands, within
a zone of 60 geographical miles around said islands. The libel con-
tained two counts,-the first, for pursuing fur seals within the pro-
hibited zone on August 15, 1896, and the second for killing fur seals
within the prohibited zone on August 22, 1896.
Andros & Frank, for claimant.
H. S. Foote, U. S. Dist. Atty., and Samuel Knight, Asst. U. S.

Dist. Atty.

MORROW, District Judge. The libel of information in this case
is brought under section 1 of the act of April 6, 1894, as amended
by the act of April 24, 1894, and seeks to obtain the condemnation


