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which they claim priority of lien. The facts are undisputed, and
the necessary deduction from them is that the appellants, well know-
ing that the actual owner of the land had, by the name of George
S. Doherty, executed a mortgage, which was recorded in due time,
undertook to defeat or postpone it by entering confessed judgments
against the same person under the name of George Doherty. They
had previously taken, for the same debts, judgments d. s. b. against
him as George S. Doherty. It is manifest, therefore, that they
themselves understood that to be his name, and were aware that the
person so named was the owner of the property to whom the title
had been conveyed by the name of George Doherty. Under such
circumstances, the demand that these judgments should be preferred
to the prior mortgage, by reason merely of the alleged more correct
designation of the debtor in the former, is as devoid of legal support
as it is of intrinsic merit. 'I'he opinion filed in the circuit court ade-
quately discusses the case, and we concur in the conclusion which
was there reached. Its decree is therefore affirmed. .

DUNDEE MORTGAGE & TRUST INVESTMENT CO. v. HUGHES.

(Circuit Court, D. Oregon. December 23, 1896.)
Nos. 991, 1,198.

CORPORATIONS-DISSOLUTION-ABATEMENT OF SUITS.
Under the statute of Oregon (Hill's Ann. Laws, § 3233), providing that

corporations, after their dissolution, shall continue to exist for five years, for
the purpose of prosecuting or defending suits, etc., a corporation, at the expi-
ration of such five years, becomes absolutely defunct, and a suit, commenced
by it before its dissolution, abates.

J. W. Whalley and L. L. McAl·thur, for plaintiff.
Ellis G. Hughes, in pro. per.

GILBERT, Circuit Judge. The issues in this case were made,
and the case was ready for trial, in the year 1886. On May 6, 1896,
the defendant obtained leave to file an amended answer. Instead of
filing an amended answer, he filed, under the name of an amended
answer, a supplemental answer, in the nature of a plea in abatement,
alleging that in the year 1889 the plaintiff was duly and regularly
wound up, dissolved, and discontinued its corporate existence, and
lost its corporate powers, further or otherwise than might be neces-
sary to wind up its affairs, and that, at the present date, the said
corporation has· no legal existence. The plaintiff thereupon moved
to strike the so-called amended answer from the files, for the reason
that it is not an answer to the merits of the controversy, and is not
an amended answer such as was contemplated in the order permit-
ting it to be filed.
There can be no doubt that, without the permission of the court.

the defendant had the right to file this plea, which has the effect
of a plea of nul tiel corporation, alleging matters occurring after the
commencement of the action, and that he could do so whenever the
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facts on which it is based came to 'his knowledge.. Upon the argu-
ment the motion was treated as a demurrer to the supplemental an·
swer, and the question presented is whether or not it alleges matter
which may be pleaded in abatement of the action. The plaintiff
is a foreign corporation, having its principal office at Dundee, in
Scotland. The law of Great Britain and Ireland in regard to the
powers of corporations after dissolution is not pleaded. It must be
presumed, for the purposes of the demurrer, that the law applicable
to the question is the law of the state of Oregon. By the common
law an action by or against a corporation abates with its dissolution.
Chair Co. v. Kelsey, 23 Kan. 632; In re Norwood, 32 Hun, 196; Ex-
porting Co. v. Gano, 13 Ohio, 270; May v. Bank, 2 Rob. (Va.) 56. In
many' of the states the common law has been changed by statutes
providing either for the appointment of trustees or receivers to
close out the affairs of corporations after their dissolution, or
providing that the existence of corporations shall be extended, for a
fixed period after dissolution, for the purpose of winding up their
own business. Of the latter class is the Oregon statute, which de-
clares that all corporations after their dissolution shall-
"Continue to exist as bodies corporate for a period of five years thereafter if
necessary for the purpose of prosecuting or defending actions, suits or proceedings,
by or against them, settling their business, disposing of their property and dividing
their capital stock, but not for the purpose of continuing their corporate business."
Hill's Anll. Laws Or. § 3233.

In some of the states where the corporate existence is so extended
by statute, express authority is given to prosecute to a final judg-
ment all actions begun by the corporation within the limited period.
Bank v. Cooper, 36 Me. 179; Lumber Co. v. Ward (W. Va.) 3 S. E. 227.
Under such a law was decided the case of Bewick v. Harbor Co., 39
Mich. 700, which is cited by counsel for the plaintiff. In that case
the court held that the corporation might prosecute to a close any
action commenced within the three-year period of limitation fixed by
the statute, but in so holding gave effect to another provision of the
law upon the same subject, which provided that no such suit, once
commenced, should become abated at any time until brought to a
close. 'l'here is no such or similar provision in the Oregon law. The
. statute of this state gives a bare extension of life for a fixed period
after the· dissolution of the corporation. Without the statute, as
we have seen, by the common law, all corporations were defunct from
the moment of their dissolution. The statute extends their exist-
ence for a further period for a stated purpose. At the expiration
of that period it is the l()gic of the common-law rule that the corpora-
tion is as absolutely defunct as it would have been in the first in·
stance hadn.ot its life been prolonged. by the intervention· of the
statute. The supreme court of Massachusetts has held that a judg.
ment recovered against a corporation after the expiration of a simi.
lar period of limitation is absolutely void. Thornton v. Freight Co.,
123 Mass. 32.
Counsel for plaintiff rely upon the language of the plea, in which

it is alleged that the ceased to exist "further than might
be to wind up its affairs." To this it may be said that, it
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the long delay in bringing this cause on for trial was a necessary
incident to difficulties met in winding up the company's aft'airs, it is
not made apparent by anything in the record. If such necessity ex-
isted, and if, under the laws of Great Britain and Ireland, the plain-
tift' corporation is still in existence for the purpose of closing up its
affairs, it can avail itself of those facts in a replication to the plea
The motion to strike out the answer will be denied.

GRISWOLD v. BACHELLER.
(Circuit Court, D. Rhode Island. January 14, 1897.)

No. 2,547.
t. PLEADING-DEMURRER-WAIVER OF IHRIWULARITJES.

A general demurrer waives objection that the plea is not verified, nor sup-
ported by certificate of counsel, as required by the rules of court.

II. OF AND EQUITY.
Suits at law and in equity are necessarily so dissimilar that, as a rule, one

cannot be pleaded in abatement of the other.
S. SAME-SUFFICn;XCY OF PLEA.

A plea alleging the pendency of another action, which does not show with
certainty that such action is for the same cause, and the same or similar relief,
is insufficient.

E. D. Bassett and Samuel R. Honey, for plaintiff.
W. P. Sheffield, for defendant.

BROWN, District Judge. In this action of trespass quare clau-
sum fregit the defendant pleads in abatement that, before the com-
mencement of the present action, the plaintiff "iPlpleaded" the de·
fendant "in a suit in equity in this court, by bill of complaint, for
the identical trespa:sses in the said writ and declaration mentioned."
Upon general demurrer to the plea the plaintiff makes objection that
it is not verified by affidavit, nor supported by the certificate of coun-
sel, as required py sections 2 and 3 of rule 8 of the rules of the circuit
court for the First circuit. This objection goes only to the recep-
tion of the plea, and the irregularity is waived by the filing of a de-
murrer, the office of which is to put in issue the legal effect of the
plea after it has been received. Bank v. Slocomb, 14 Pet. 60; Good-
year v. Toby, 6 Blatchf. 130, Fed. Cas. No. 5,585.
The plea, therefore, must be considered upon its merits. As a

court of equity has no jurisdiction over a case identical with the
present action, the prior suit in equity either must be or
must differ in scope from the present action. Since the jurisdiction
of equity is limited to cases in which the law does not afford a com-
plete and adequate remedy, it has been held by cases both at law
and in equity that two causes, one at law, one in equity, are ex neces·
sitate so dissimilar that the pendency of one cannot be pleaded in
abatement of the other. Blanchard v. Stone, 16 Vt. 234; Hatch v.
Spofford, 22 Conn. 498; Kittredge v. Race, 92 U. So 116; Colt v. Part-
ridge, 7 Mete. (Mass.) 570; Black v. Lackey, 2 B. Mon. 257; Graham v.
Meyer, 4 Blatchf.129, Fed. Cas. No. 5,673; Story, Eq. PI. § 742.


