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tegtifyirig as to the conversations with her husband, repeatedly
omits the alleged statement that she could sell or mortgage the prop-
erty. It is undisputed that the instruments in question are in the
handwriting of Arthur Wright, this defendant, and that he was the
favorite son of this complainant. The testimony as to Dexter
Wright's taking the papers home, and showing them to his daugh-
ter, is not necessarily inconsistent with the defendant's statement
that they were kept by him in his desk, in his father's office. And,
.finally, the mother and sisters of the defendant Mrs. Arthur Wright,
corroborating her evidence and that of her husband, testify to several
conversations in which Mrs. Wright asserted that Paul Wright had
an existing interest in the property, which was capable of being
sold, and suggested that this defendant, Mrs. Arthur Wright, should
buy the share in the house of which Paul was the owner. This
testimony is further supported by the testimony of Mr. Hinton.
In view of the indefiniteness of complainant's evidence as to the

circumstances attending this transaction, the uncontradicted evi-
dence of her and her daughter's acts, indicating their idea that this
deed had been operative in creating existing interests in the grantees,
and her failure forthwith to object and assert her rights after dis-

that defendant had recorded the deed, tbis court cannot .find
that this complainant understood and intended that said deed should
not be delivered. The utmost that can be presumed from her evi-
dence is that she, admittedly having great confidence in her husband,
intrusted to him the preparation and execution of said instruments.
and their ultimate disposition in effecting the distribution of said
property. Except for the altered relations of the parties and the
family disagreements, it would probably have been immaterial wheth-
er the deed was or was not delh'ered. In either event her life estate
in the property would have been practically accordant with her UD-
aided recollection of Col. Wright's statements to her. This court.
therefore, would not feel justified in setting aside this voluntary
family conveyance, upon the consideration of affection, purporting
to have been executed with the intent to effect an actual family
settlement, and found in the possession of one of the grantees.
Souverbye v. Arden, 1 Johns. Ch. 240.
This conclusion renders it unnecessary to consider the claim that

the defendant Harriet S. Wright is a bona fide purchaser for value.
Let the bill be dismissed.

COLUMBIA BUILDING & LOAN ASS'N v. GRANGE et aI.
(Circuit Court, D. Montana. November 9, 1896.)

No. 878.

INJUNOTION AGAINST STATE OFFICERS-EQUITY JURISDICTION-BUILDING AN])
LOAN ASSOCIATIONS.
Complainant. a building and loan association, alleged, in its bill, that a

statute of the state or Montana relative to the business of such associations
Imposed such oppressive and unjust restrictions that it could not comply with
them; that it had ceased to transact new business in the state, and was
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only holding its securities, already taken from residents of the state, and
collecting payments as they tell due; that the officials ot the state had noti·
fied it in writing that it was required to comply with the terms of the act,
and, it it tailed to do so, proceedings would be taken against it to enforce
certain fines and penalties, and a receiver of its property would be applied
for; and thereupon complainant sought to enjoin the state officials from such
action. Held, that the bill showed no right to the equitable reliet sought, since
it was not positively alleged that the complainant had failed to do the acts,
tailure to do which would subject it to penalties under the act, nor that there
would be a multiplicity of suits to enforce such penalties, and since the in-
validity o.f the act, if it contravened the constitution ot the United States,
would be a detense to actions to enforce such penalties, and any ground of
equitable relief would be equally available as a defense in proceedings to
appoint a receiver.

Shropshire & Burleigh (Jabez Norman and J. Warren Miller, of
counsel), for complainant.
H. J. Haskell, Atty. Gen., for defendants.

KNOWLES, District Judge. The plaintiff in this action is a cor-
poration organized and existing under and by virtue of the laws of
the'state of Colorado. The defendants Grange and Clements are
the members of the board of commissioners of building and loan
associations for the state of Montana, and the said Haskell is the
attorney general of the said state of Montana, and the legal adviser
and counsel for the said board of commissioners. The said defend-
ants are all residents of the said state of Montana. The complaint
alleges that the amount in controversy exceeds the sum of $2,000.
The object of this suit is to obtain an injunction against defendants,
commanding and enjoining them, and each of them, their attorneys
and agents, from carrying out their threats, mentioned in the com-
plaint, and applying for or having a receiver appointed for plaintiff
in the state of Montana by any court therein, on the ground that
plaintiff fails or refuses to comply with the terms and provisions of
the act in the bill mentioned, and entitled "An act to provide for the
organization, government and control of building, loan and saving
associations, both domestic and foreign, doing a general business
throughout the state of Montana," and from in any manner inter-
fering with all and singular the contracts of the plaintiff herein spec-
ified, and from prosecuting plaintiff in any court of Montana for the
collection of any fines or penalties in the premises.
The bill of complaint sets forth that plaintiff is a national build-

ing and loan association, and has heretofore been engaged in the
usual business pertaining to such a building and loan association,
in Montana and other states, and at the present time has, in the
state of Montana, 64 shareholders, who own 230 shares of the said
association, and that plaintiff has loaned the sum of $37,851 upon
real estate and pledges of stock, and upon pledges of stock alone
$575. The bill further sets forth that plaintiff, since the passage
of said act, has not attempted to transact its usual or ordinary busi-
ness within the state of Montana; that the terms of said act are so
oppressive, unjust, and exacting that plaintiff could not comply with
the terms thereof, and has retired from the state of Montana, and is
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not now, and has not been since the passage of said act, carrying on
or transacting any new business in said state; that it is merely hold-
ing its notes and securities already taken and obtained for money
invested in the said state, and receives simply from its borrowers
payments from time to time made on said securities as the same be-
come due.
The defendants wrote to plaintiff the following letter:
"Your attorney, Mr. Shropshire, informs me that it is the express intention of

your company to decline to qualify and comply with the laws of this state as passed
by the Fourth legislative assembly to wit, 'An act to provide for the organization,
government and control of building, loan and saving associations, both domestic
and foreign, doing a general business throughout the state of Montana.' I am
advised that the construction you place upon this IRw is that, as you suspend
the sale of stock and the further making of loans in this state, it is not obligatory
upon you to comply with the said law. You perhaps are not aware of the fact
that the legislature amended the printed bill which was sent you, as I uuderstand,
by Mr. Shropshire, and that section 48, a copy of which is herewith inclosed, is
intended to compel all associations who have qualified or have been doing busi-
ness in this state to come under the provisions of the act, and a failure to do so
will, in the opinion of the attorney gencral of this state, render such association
liable to all the penalties provided by the law. Acting under the advice of the
attorney general, it is the purpose of t!le board of commissioners to ask the courts
having proper jurisdiction to appoint a receiver and take charge of the assets of
any foreign association who fails to comply with this act and who is doing busi-
ness in .this state. And, further, we will require the bonds of the officers who
handle any money (see section 23 of saiil act) to be filed satisfactory to the com-
missioners, and any association whose officers fail to maintain the bonds or fidelity
insurance as required bl' this act will be liable to a fine of $100 for each day such
association transacts business after such bond becomes due. The attorney gen-
eral holds that an association cannot simply refrain from doing one class of busi-
ness, and still do another, within the confines of this state, and· be exempt; that
is to say, the law is intended to cover the accumulation of money by
tion within the state of Montana, and of installments and stock from
your members within this state would be one of the branches of business that
this bill intended to cover. You are therefore notified to file your report of busi-
ness, as set out in section 44 of the act; to file bonds of your officers handling
money, drawing checks, etc., for a sum equal to the amount of your monthly re-
ceipts; and, further, that you are required to deposit, as provided in section 43 of
said act, all of your mortgages taken in this state with the state treasurer of this
state; .and, further, that you are required to furnish the board of commissioners
with a certificate showing that you have $100.000 deposited with some state
officer or duly-incorporated trust company or bank, in trust, for credit of all the
members of your association, as required by section 37 of this act. Should you
fail to comply with the demand set forth by the 15th of April, 1895, the <'om-
missioners will report failure to the attorney general for such action in the
matter as he may deem proper, and to enable him to notify the proper county
officers to proceed against your company for the collection of such fines and pen-
alties as the law may provide."

Plaintiff sets forth in the bill that certain sections of the act,
above referred to, require of it certain duties, and provide certain
penalties for a failure to perform the same. The substance of these
sections are set forth in the bill, and they are stated to be sections
23, 25, 26, 28, 30, 34, 37, 41, 43, and 44. In section 31 of said act it
is provided, as alleged in the bill, that if, in the opinion of said com-
missioners appointed in pursuance with the provisions of said act,
any such corporation as plaintiff has been violating any of the provi-
sions of said act, the attorney general is authorized to apply to the
district court of the county in which the association may be doing
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business for an injunction restraining the said association from pro·
ceeding with its business, and that, in the discretion of the judge of
said district court, receivers may be appointed to take possession
of the property and effects of said association. It is claimed, in
the bill, that the appointment of a receiver, with the powers and au-
thority specified above, will impair the obligation of plaintiff's con-
tracts witb its stockholders, and also that, if the defendants are al-
lowed to enforce the provisions of the above act, and subject it to
the penalties and restrictions thereof, they will deprive plaintiff of
the equal protection of the laws. It is also urged in the bill, if said
receiver is appointed to take charge of plaintiff's property in Mon-
tana, its property will be taken without due process of law.
To this bill defendants filed their demurrer, the ground of which

is as follows, namely: That it appears, by the plaintiff's own show-
ing by said bill, that the complainant has not made or stated such a
cause as does or should entitle it to any such discovery or relief as
is hereby sought or prayed for from or against these defendants.
The question is thus presented as to whether the bill presents

sufficient facts to justify the court in granting the injunction prayed
for. "To authorize the remedy by injunction, the violation of a
legal right of property is not enough. There must also be some
special and recognized ground of equity jurisdiction, set forth by
proper allegations and showing; for instance, a reasonable apprehen-
sion of irreparable injury to complainant, or that he has no adequate
remedy at law, or that an injunction is necessary to avoid a multi-
plicity of suits." Beach, Mod. Eq. Prac. § 758. It will be observed
that the plaintiff seeks to enjoin the bringing of certain actions at
law against it for the recovery of certain penalties and forfeitures.
It might be inferred that there would be a multiplicity of suits in-
stituted to recover these. There is no reason, however, why they
might not be all embraced in one suit. It does not fully appear,
however, that the rig-ht under the statute to bring any such suits
have actually accrued. It is alleged that defendants have demanded
of plaintiff that it perform the acts mentioned in said sections. It is
not alleged, however, that plaintiff has failed or refused to perform
them, and that it has thereby incurred a liability to pay the penal-
ties and forfeitures named in said acts. The allegation that plain-
tiff has ceased to do business in Montana, save collecting what is
due it on subscriptions of stock and on securities given to secure
money loaned, would lead to the inference that it had refused to per-
form the acts demanded by defendants, and had thus incurred lia-
bility for the forfeitures and penalties named in said sections of the
statute. But there are no direct allegations to this effect. The
facts upon which an injunction is claimed should be made to appear
plainly, and not arrived at from inference or conjecture. High, lnj.
§ 35.
The suits for forfeitures and penalties would be actions at law.

The fact that the sections which declare such forfeitures and pen·
alties are unconstitutional can be urged at law, as well as in equity.
If it appears that there is an adequate remedy at law, this court, sit-

77 F.--51
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ting in cha:ucery, has no jurisdiction of the cause. .If there should be
a large number of suits brought to recover said forfeit-
ures, the most this court ought to do would be to restrain the prose-
cution of those of a similar. character until one should be tried and
the constitutional defense settled.
The action to appoint a receiver would be one in equity. In con-

sideringthe question of enjoining a suit in equity, in High, Inj. § 46,
it is said:
"Nor does the fact that the proceedings sought to be enjoined are in a court

of equity alter or vary the rule. since, if the person aggrieved has a good defense
to the equitable action, it is equally as competent for him to urge such matter
in his answer to that action as in a bill to enjoin."
This view is sustained in Wolfe v. Burke, 56 Y. 115.
The fact that the appointment of a receiver would work a great

hardship and injury to the plaintiff would not be sufficient. There is
no presumption that this court can indulge that, if an application
is made for a receiver to any proper court, such court would un-
justly appoint such receiver, or would wrongly decide the consti-
tutional questions presented upon such application. It is therefore
ordered that said demurrer be, and the same is, sustained.

STROHEIM et at T. DEIMEL et a1.
(Circuit Court of Appeals, Seventh Circuit. January 9, 1897.)

No. 828.
1. ApPEAL-FINj.L JUDGMENTS-ORDER OF' DISCHARGB F'ROM IMPRISONMENT.

An order of the circuit court discharging from imprisonment a defendant
held under execution against his person upon a judgment in a civl1 action
is final, and appealable to the circuit court of appeals.

So IMPRISONMENT FOil DEBT-ORDER OF DISCHARGE.
The Illinois statute concerning discharge from imprisonment for debt (Rev.

St. c. 72), providing, by section 34, as amended by the act of June 14, 1887,
thnt no person shall be discharged under the act who neglects or refuses to
Ilchedule his property as thereby required, applies to defendants imprisoned
under executions upon judgmentll for torts, as well as upon judgments for
debt; and a defendant imprisoned in an action for a tort is not entitled to
his discharge without making the schedule required by the act.

8. SUlJI-PAYMENT OF BOARD,
It is a sufficient compliance with a statute providing that unless the cred-

Itor of a defendant imprisoned for debt shall, at the commencement of
each week, pay in advance to 'the jailer the debtor's board for such week,
the defendant may be discharged, for the creditor to pay the debtor's board
In advance for several weeks, in one payment, and he need not make a sep-
arate payment for each week. Per Bunn, District Judge.

" Sum-HTATE LAWS-FEDERAL PRISONEHS.
State laws relative to the discharge of persons imprisoned upon final process

in civil suits do not apply to persons committed on executions from federal
courts, unless such laws have been first adopted by act of congress, 01' by
rule of court, made under authority of law; and Rev. St. § t100, does not
80 adopt state laws as applicable to jndgments of the federal courts in ac-
tions for torts. Per Bunn, District Judge.

In Error to the Circuit Court of the United States for the North·
ern Division of the Northern District of Illinois.


