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ing to the due course of equity procedure, no hearing can be had
on the merits, and no final decree entered, until after answer, repli·
cation, and proofs taken in the regular manner. The complainant
in the present case seems to have proceeded upon the theory that
the hearing before Judge Carpenter on motion for a preliminary in-
junction was in the nature of a final hearing, and should be treated
as such, but this is clearly an error. If the court, in its decision,
chose to enter upon a discussion of the merits of the case, that cir-
cumstance cannot in any way operate to change the real character of
the order. In appeals from interlocutory orders granting prelim-
inary injunctions under section 7 of the act of March 3, 1891, the only
question for review is whether such orders were erroneously or
improvidently granted.
The third objection is that a circuit judge should not review an

interlocutory order granting an injunction of a district judge sitting
in the circuit court. It is quite true, as the complainant contends,
that by the practice which prevails in the federal courts, a motion to
dissolve an injunction should always, when practicable, be addressed
to the judge who granted the order, and no other judge will con-
sent to review such ord'er on the same state of facts. But in case
of the death of the judge who made the original order it is clear that
no such rule of comity can exist, because otherwise it might be im·
possible to modify or dissolve such injunction order until final de-
cree. Under such circumstances, however, it would seem advisable
that two judges should hear any motion to vacate or modify. These
motions having been duly filed, I see no valid objection to setting
'them down for hearing, and they may stand for hearing before Judge
BROWN and myself at such time as the court may set upon applica-
tion of counsel.

BLACK et al. v. BLACK.
(Circuit Court, E. D. Pennsylvania. December 5, Hluti.)

No. 31.
RES DEED.

Certain land having' been sold by the United States marshal under a judg-
ment ina proceeding of scire facias sur mortgage, and an action of ejectment,
brought by: the purchaser at the marshal's sale, having been decided in her
favor after a vigorous defense, the defendant in such ejectment filed her bill
against the plaintiff to restrain the enforcement of the judgment in that ac-
tion, and to set aside the marshal's deed, because in making the sale the
marshal had failed to compltwith the act of March 3, ISm:, to regulate
marshals' sales, botb parties having been ignorant of that act when the eject-
ment was tried. Held, that the technical defect in the title of the plaintiff
in the ejectment having been equally available as a defense in that action, the
point was res judicata between the parties, f1.nd could not now be made the
basis of equitable relief.

Francis Tobin and Henry Budd, for ,plaintiffs.
Arthur Biddle, for defendant.

DALLAS, Circuit Judge. This case has been heard upon bill and
answer. The bill prays that a .deed, executed in pursu-
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ance of a sale of real estate made by him in execution of a judg-
ment of this court in a certain proceeding of scire facias sur mort-
gage, shall be declared void and to confer no title, and for an
injunction restraining the respondent, who was the purchaser at said
sale, from issuing any execution upon a judgment which she subse-
quently obtained in this court in an action of ejectment which was
brought by her against these complainants for recovery of the prem-
ises conveyed to her by the marshal's deed. The supp()sed right to
this relief is that the marshal's sale was made without compliance
with the provisions of the act of March 3, 1893, entitled "An act to
regulate the manner in which property shall be sold under orders
and decrees of any United States courts." Supp. Rev. St. p. 135.
The answer admits this fact to be true, but denies that it entitles the
complainants to the remedy they have invoked. The bill states
"that a judgment was obtained in the said proceeding in ejectment,
the basis of the title of the plaintiff being, as appears by the record,
the sale by the marshal in the proceeding sur scire facias." I have
examined the record in the actipn of ejectment which is thus referred
to, and find that it discloses that the plaintiff therein put in evi-
dence not only the marshal's deed, but also the entire record of the
action by scire facias, "in which there was a verdict of $31,340.80,
and judgment, execution, and sale of the mortgaged premises." All
the parties to this suit were parties to that ejectment, and the same
issue was there joined as is here presented, viz. as to whether the
right of possession or title to this identical land was, or was not, in
Mary K. L. Black, the plaintiff in the ejectment and the present de-
fendant. Therefore, every question which might have been decided
upon the trial of the ejectment must now be held to have been there-
by conclusively determined.
Why <;ould not the question raised by this bill have been raised

in the ejectment? I am unable to discover any reason for supposing
that it could not have been, and therefore must regard it as res
judicata. As already said, the judgment on scire facias, the execu-
tion. the sale, and the deed were all adduced in evidence. If the
deed was void, its invalidity could then have been shown as well as
now, and the action would have been defeated. It appears that the
counsel for the defendants in ejectment objected to the admission
of the record of the scire facias proceeding on the ground that it was,
as he contended, a "form of proceeding of which the court had no
jurisdiction"; but he intimated nothing respecting the sale having
been irregularly made. Yet then was the time to expose any such
defect in the respondent's title. That was these complainants' day
in court, but they were then silent, and cannot n()w be heard to
speak. The point here relied upon does not rest upon equitable
principles, but upon the alleged legal insufficiency of the record pro·
duced by the plaintiff in ejectment, and which the bill avers was h(>r
basis of title, by reason of the fact that the sale shown by it had been
made in violation of a positive provision of the law. The bill sets
up nothing but a defense to an already vigorously contested and final-
ly adjndicated action of ejectment. Its real object is to annul that
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adjudication, not upon equitable grounds, but solely by reason of
an alleged technical defect in the legal title which was sustained.
This object it cannot attain, not only becliuse the same matter
might have- been interposed in the ejectment proceeding (Cromwell v.
Sac Co., 94 U. S. 352), but also because, even if that matter were
cognizable only in equity, this suit should have been brought before
the action at law had been determined. It is not asserted that there
was anything to prevent this being done, except that the complain-
ants were not then aware of the existence of the statute of 1893.
But "ignorance of the law excuseth no man," and there is no such
substantial merit in the case n()w presented as should incline a court
of equity to regard it with especial favor. The record in the eject-
ment case satisfies me that to disturb the judgment it embodies, or
to restrain 'its execution, would not be to do equity, but to impede
the administration of justice, and for no better reason than that
the complainants had not known in due season that there were cer·
tain requirements of law which the respondent also had nart known,
and therefore had not complied with, but the disregard of which,
so far as appears, occasioned no loss or injury to anyone. The bill
is dismissed, with costs.

SHEFFIELD & B. COAL, IRON & RAILWAY CO. et al. v. NEWMAN.

(Circuit Court ot A.ppeals, Fltth Clrcult. lone 15, 1896.)
No.47lS.

L EQUITY PLEADING-SUPPLEMENTAL BILL-NEW MATTER.
Wben, at the time ot the filing ot a bill In equity, tbere are Ilens OD the

property Involved, wblch, while they exist, are an obstacle to the complain-
ant's tull satisfaction, and such liens are subsequently removed, tb1s new mat-
ter may be set forth by a supplemental bill•

.. SAME-DISCRETION Oli' COURT.
The granting ot leave to file a supplemental bill or to make an amendment Is

discretionary wltb tbe trial court.
8. SAME-EQUITY-DEFECT OF PARTIES-DEMURRER.

It an alleged defect ot parties In equity proceedings 18 not apparent on the
face ot the bill, an objection tor that reason cannot be raised by demurrer, but
the defendant must set up such defect by plea or answer, poI.ntlng out and
naming the persons wbo ought. to be made parties, and giving the reasoIlJ
therefor.

4. FORECLOSURE SALE-LIENS-AsSUMPTION BY PURCHASER.
Where a toreclosure decree provides that the property shall be sold subject

to all liens prior to tbe mortgage, and the order confirming the sale prOVide!!
"that said purchasel's take said property, and that It be recited In saId deeds
that they so take It," subject to such Ilens, the assumption and payment of
the liens by the purchasers is an express condition or the sale.

.. SAME-EQUITABLE REDEMPTION.
Where, by reason of the tallure ot the purchasers or property at foreclo-

sure sale to comply with an express condition or the sale that they should pay
certain liens, the property Is sold a second time, to satisfy a superior lien,
and comell back Into the bands ot the original purchasers, equity will consIder
theIr reacquIsition as an equitable redemption tor the benefit or the hold'<!I'I
of outstanding liens, and enforce such liens upon the propert;r.


