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templated that any state or territory by a statute could dictate to
the United States what it should pay for the rent of any county
jail. 'What the United States must pay for the rent of any jail
must rest in'contract, express or implied. No such contract is
set forth in the petition. The demurrer is therefore sustained.

In re WISE,
(Circult Court, N. D. California. December 14, 1896.)

CusToM DUTIES—CLASSIFICATION—TAPIOCA FLOUR.
Tapioca flour is not dutiable under paragraph 323 of Act Oct. 1, 1890, as
a “preparation * * * fit for use as starch,” but belongs to the free list
as “tapioca,” under paragraph 730. Townsend v. U. 8., 5 C. C. A. 488, 66
Fed. 222, followed.

Samuel Knight, Asst. U. 8. Atty., for petitioner.
Charles Page, for importers, respondents.

McKENNA, Circuit Judge (orally).. This case involves the con-
sideration of the tariff act of 1890. It is contended by the collector
of the port that the merchandise in question comes under section 1,
par. 823, of the tariff bill of 1890, which reads as follows: “Starch,
including all preparations, from whatever substance produced, fit
for use as starch, two cents per pound.” The importer contends
that it comes under section 2, par. 730, which reads: “Tapioca, cas-
sava, or cassada, free.” The case is an extremely doubtful one.
If the words in paragraph 323, “fit for use as starch,” mean phys-
ically fit, if I may use that expression, the imported article satis-
fies the definition. The testimony shows it to be physically fit.
If it means, however, “commonly used as such,” as the Wilson
bill expresses it, the merchandise is not within the definition. If
we pass that difficulty, we meet another one,—what is tapioca?
Paragraph 730 reads, “Tapioca, cassava, or cassada, free.” What,
then, is tapioca? The witnesses for the collector say there are
only two forms of it—flake and pearl. Some of them testify
that they had never heard of the form tapioca flour. The testi-
mony of the importers is that there are three forms,—pearl, flake,
and the flour. But the witnesses may be discriminated, and the
difference of their testimonies accounted for. Those of the gov-
ernment were chiefly acquainted with the retail trade, and their
knowledge and experience were hence confined to the San Fran-
cisco market. Those of the importers were in the importing trade,
and their knowledge extended to other markets as well as that
of San Francisco. The testimony therefore establishes that while,
possibly, in San Francisco, there are but two forms of tapioca,
the pearl and the flake, in other markets and ports there is a third
form, that of the flour. Interpreting, therefore, the words, “fit
for use as starch,” in paragraph 323, as “physically fit,” there is
a clear conflict between it and paragraph 730, which admits
tapioca,—pearl, flake, and the flour,—free. But it is not neces-
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sary to resolve this conflict, or to reconcile the cases of Chung
Yune v. Kelly, 14 Fed. 639, and Heller v. Magone, 38 Fed. 908, the
first of which seems to imply that the designation of an article
€0 nomine must prevail over a general description, and the latter
of which seems to imply that the designation of a purpose may
prevail over a designation eo nomine. If the doubts arising from
these considerations alone could be resolved in favor of the gov-
ernment, we would yet be embarrassed by the authority, or seem-
ing authority, of the case of Townsend v. U. 8, 5 C. C. A. 488, 56
Fed. 222. It is a decision of the circuit court of appeals of the
Second circuit, and hence authoritative to me. It arose upon an
importation into the port of NXew York of the same article involved
in the case at bar, and the same provisions of the tariff act of
1890 received interpretation. The board of appraisers had held
the article was not known by the designation “tapioca,” and was
not in fact such, and was not suitable for food, but held that it
was a preparation fit for use as starch. The circuit court hesi-
tatingly eoncurred with the last conclusion, but dissented from
the others. The court of appeals reversed the decision, saying,
through Judge Shipman, as follows:

“The decision of the appeal turns upon the question whether, under the testi-
mony, tapioca flour can be considered as a preparation fit for use as starch.
The article has never been sold as a starch, and is not considered in this country
as adapted to the ordinary purposes of that article, and bas never been manu-
factured into commercial starch, but it is chemically a starch. The term ‘prepara-
tions fit for use as starch’ means preparations which are actually, and not the-
oretically, fit for such use, which can be practically used as such, and not which
can be made by manufacture fit for such use. Taploca flour is used for pur-
poses which are analogous to those for which starch is used. It is not used,
though it probably could, by adequate preparation, be used for the same pur-
poses, unless its use as a sizing can be called the same purpose. The testimony
of the witness upon that subject was not sufficient to justify the stress which
the board of general appraisers placed upon it. The very suggestive evidence
of the unsuitableness of tapioca for commercial use as starch is that, although
it is much cheaper than the starch made in this country, it does not come into
commercial competition with starch made here.”

It is contended the facts in that case are not the same as in the
case at bar; that the evidence did not show there, and does show
here, that tapioca flour is “fit for use as starch.” It may be that
the facts in that case were not the same as the facts in this, but I
hesitate to so conclude, because of the confusing conséquences of
a mistake. It might result in making a law for the port of San
Francisco different from that of the nort of New York. I think,
therefore, under the circumstances—doubts of the law, a careful
deference to authority—I should affirm the decision of the board
of appraisers. The board followed a court of appeals. It should
be reversed by no less an authority, more especially as the conse-
quence may be a discriminating administration of the tariff laws.
The decision of the board is therefore affirmed.
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STEEL CLAD BATH CO. v. MAYOR et al. SAME v. DAVISON, SAME
v. PECK et al

(Circuit Court, 8. D. New York. December 5, 1896.)

1, PATENTS—INVENTION.

The fact that one is the first to produce an article having features long de-
sired, that he has succeeded where many others failed, entitled him to a place
among inventors; and even if there are doubts on the subject of his patent,
they should be resolved in his favor.

3. BAME—INFRINGEMENT—COLORABLE VARIATIONS.

A claim for a& bath-tub composed of a smooth sheet-metal casing, having a
lining of copper, aluminum, ete,, hammered, rolled, or pressed into “close con-
tact” therewith, is mfrmged by a tub in which an asbestos sheet 2/100 of an
inch thick is interposed between the casing and the lining.

8. SaME—BarH-TUEBS.

The Booth patent, No. 458,995 for an improved bath, keld valid and in-

fringed.

These were three suits brought by the Steel Clad Bath Gompany
against Mayor, Lane & Co., and against Samuel Davison, and against
Peck Bros. & Co., respectively, for alleged infringement of a patent
for an improved bath-tub. Final hearing in equity.

The issues in these actions being the same they were tried and argued together.

The complainant is the owner of letters patent No. 438,995, granted to George
Booth, September 8, 1891, for an improved bath-tub. Four claims of the patent
are alleged to be infringed.

The specification says:

‘“The object of the invention is to construct a cheaply-made but practically in-
destructible bath-tub; and it consists, essentially, of a bath-tub composed of a
casing made of light sheet steel or such other light sheet metal as has a perfectly
smooth surface, the said casing being lined with copper, aluminum, eor other light
flexible metal hammered, rolled, or pressed into close contact with the smooth inner
surface of the casing, the said bath-tub being preferably made in three sections,
each section having an outwardly-projecting flange formed on it to correspond
with the flange on the section against which it abuts,

“It will not be possible to obtain the advaniages of my invention with an outer
casing made of cast metal, as owing to the shape of the bath the inner surface of
the casing could not be made sufficiently smooth to receive the lining. Before
fitting the linings into the bath great care must be taken to see that the inside
surface of the casing is made perfectly clean, as the slightest piece of dirt would
destroy the perfect contact between the lining, a, and the casing, b, which is nec-
essary to enable the using of the extremely thin material which I employ for the
lining.

“A bath-tub made of a light sheet-metal casing lined with copper, aluminum,
or other light flexible metal hammered, rolled, or pressed into close contact with
its outer casing makes a practically indestructible bath-tub, which will always re-
main smooth and hard, as the lining fits the casing so tightly and closely that it
cannot be bruised.

“As the seams of the bath-tub made in three sections would be very unsightly,
and as it is not desirable to incase a metal bath-tub with wood, I provide feet, I,
having legs, J, extending over and around the flanges and secured to the bath tub
immediately over and hiding said flanges. These legs not only hide the unsightly
seams, but also serve to strengthen the bath-tub and enable it to be made of very
light material.”

The claims involved are as follows:

“(1) As an improved article of manufacture, a bath-tub composed of a smooth
sheet-metal casing having a lining of copper, aluminum, or other hght flexible
metal hammered, rolled, or pressed into close contact with its outer casing, sub-
stantially as and for the purpose specified.

“(2) As an improved article of manufacture, a bath-tub composed of a smooth



