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loaned or cattle sold by him to the company contributed to their
creation, and that, in pursuing this general fund, the intervener is
not seeking to recover his own property within the meaning of the
rule. While the wrongful act of the Campbell Commission Com-
pany is most reprehensible, and the claim of the intervener evokes
the sympathy of the court, it is unable to afford him greater relief
than that given him by the master witho:ut yielding its convictions
as to the law of the case.
It results that the exceptions are overruled.

FRANCIS v. EARLE.
(CirCUit Court. D. Connecticut. December 16. 1896.)

No. 449.
1. PLEADING-DEMURRER-EvIDENCE.

An answer, in a suit on certain notes. alleging that they were delivered
under an agreement that they might be renewed at maturity, is not demurra-
ble, on the ground that such agreement is not contained in the notes. The
court cannot assume that the defendant will rely on oral evidence to support
the defense.

2. SAME-AoTION ON NOTES-AGREEMENT FOR RENEWAL.
The fact that notes, alleged to have been delivered under an agreement

that they might be renewed at maturity. have not been so renewed. is no de-
fense to an action thereon. where there is no allegation of notice by the de-
fendant of his election to renew. .

8. TO DELIVER STOCK.
An answer alleging that the notes sued on were made In consideration of

plaintiff's agreement to deliver to defendant certain shares of stock, and
that such shares have not been delivered or tendered, but not alleging that
the delivery was to be made prior to the payment of the notes, does not al-
lege a breach of the agreement, and is. therefore, demurrable.

T. :M:. Maltbie, for plaintiff.
J. K. Beach, for defendant.
TOWNSEND, District Judge.' This is an action on certain prom-

issory notes. The second and third defenses are as follows:
Second defense: "(1) Said notes were delivered upon the condition and agree-

ment that they should be renewed at maturity. (2) Said notes were not so re-
newed." .
Third defense: "(1) The sole consideration for said notes was the agreement

of the plaintiff to deliver certain shares of stock to the defendant. (2) Said
shares of stock have not been delivered, nor has the plaintiff tendered the same to
the defendant."
To the second defense plaintiff demurs for the following reasons:
"(1) Because the condition and agreement alleged therein are not contained in

Eaid notes, and are at variance with the terms of the same. (2) Because it is not
therein alleged that the defendant, at the maturity of said notes, offered to renew
the same."
In support of the first ground of demurrer, plaintiff cited various

authorities, to the effect that evidence of an oral agreement pro·
viding that the terms of a written contract shall not be performed
is not admissible to contradict such contract. How far this rule
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is applicable to the original parties to the contract, it is not now
necessary to consider. Burke v. Dulaney, 153 U. S. 228, 14 Sup.
et. 816. If the defendant herein had delivered the notes upon a
condition and agreement, expressed in writing, that they should
be renewed at maturity, such writing would be admissible in this
action to show what was the actual agreement between the
In the absence of any allegation in the pleadings as to whether the
alleged agreement was an oral or written one, this court cannot
assume, on demurrer, that the defendant will rely upon oral evi-
dence to support his defense. Van Epps v. Redfield, 68 Conn. 39,
45, 35 AU. 809. The first ground of demurrer to the second de-
fense is overruled.
By the second ground of demurrer the plaintiff avails himself of

the familiar rule that a party who relies upon a personal privilege
provided for in a contract, and of which he mayor may not avail
himself at his election. must show that he has elected to avail
himself thereof. Here, the notes, by their terms, were payable at
a certain time and place. If the defendant wished to avail himself
of his alleged privilege to renew said notes, it was his duty sea-
sonably to notify the plaintiff, and, unless he did so, the fact that
said notes were not renewed, would constitute no defense. There
is no allegation of any such notice. The second ground of demurrer
to the second defense is sustained.
To the third ground of defense the plaintiff demurs for the fol-

lowing reasons:
"(1) Because it is not therein alleged that said stock was to be delivered or

tendered prior to the payment of said notes. (2) Because there is no allegation
that there is a failure of the consideration for said notes."

'fhis point is well taken. For aught that appears, the time agreed
upon for the delivery of the stock may have been subsequent to the
delivery of the note, and to the present time. An agreement to
deliver stock mlly be a good consideration for a note. The third
defense does not allege that the llg-reement to deliver stock has been
violated. The demurrer to the third defense is sustained.

DAUBE v. PHILADELPHIA & R. COAL & IRON CO.

(CirCUit Court of Appeals, Seventh Circuit. January 4, 1897.)

No. 323.

1. VERDIc'r-REcoRD ON ApPEAL-BILL OF EXCEPTIONS.
Whether a verdict be general or special. a bill of exceptions is not necessary

to make it a part of the record. Its proper place Is In the docket entry
showing its return.

2. SPECIAl, VERDICT-Fomr AKD COKTEKTCi.
A special verdict, whether constructed in the form of answers to inter-

rogatories or otherwiHe. should state all the facts essential to the determina-
tion of the issues of the ease as made hy the pleadings, though some of the
facts may not have been actually disputed; and it should not be accompanied
by a general verdict.


