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obligated to pay to Manning. This agreement was made in 1883,
and was to continue in force until January 1, 1887. In April, 1888,
the supplemental agreement was made, by which an option was given
to Manning to purchase the lands at cost. Whether that supple-
mental agreement may be considered in extinguishment of the orig-
inal agreement to sell, or whether a failure to carry out the supple-
mental agreement would operate to restore in full force all the terms
of the original agreement, we need not stop to consider. We are
of opinion that there are equitable considerations which should avail
In a court of equity to work a refusal to exercise any discretionary
powers lodged in the court to grant the relief asked, if such relief
could properly be decreed under any circumstances. There was
nothing in the original agreement which prevented Sawyer, Wal-
lace & Co. from selling the land at any time. To the contrary, it
was the manifest intent of the agreement that the land should be
gold. Such an agreement could not avail to prevent creditors from
acquiring title to the land through legal proceedings, or to prevent
Sawyer, Wallace & Co. or their assignee, from disposition of the
land. It would be strange, indeed, if, under an agreement which
gave no interest in the lands, the sale of them could be effectually
prevented, unless the purchaser took them subject to the liability
of their sale under order of the court for the mere purpose of ascer-
taining the amount of compensation to be paid under a personal
covenant in the agreement. That would work a most inequitable
result,

The contention of the appellant is also subject to the objections
hereinbefore considered. Assuming that a court of equity could
enforce such an agreement, it is to be observed that the contract ot
the parties was that the undisposed-of lands should be sold at auction
or private sale, as may 'be agreed upon by the parties. It was con-
templated that the parties should determine by agreement which
of the two methods of sale was to be preferred. In the absence of
any agreement of the parties upon that question, and the absence of
any attempt upon the part of either for its performance by the other,
can the court now determine the question for them, and say that a
private sale is to be preferred to a public sale, or vice versa, and so
impose upon the parties a term in a personal contract for payment
for services to which they have not agreed? We do not consider
that we bave a right to do so, or, having the right, that it would be
equitable, under the circumstances of this case, to exercise the power,
having the discretion to decline it. The decree will be affirmed.

EMPIRE DISTILLING CO. v. MeNULTA.
(Circuit Court of Appeals, Seventh Circuit. January 4, 1897.)
‘ "~ No. 310.

1. PETITION OF INTERVENTION—AMENDMENT.
‘While a petition of intervention need not be as formal as a bill of com-
plaint, yet it should exhibit all the material facts relied on, embodying, by
recital or reference, so much of the record in the original suit as is essential;
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and proceedings taken therein, after the filing of the petition, which would
fortify the right of the intervener, should be incorporated in the petition by
amendment, and, if this is not done, such proceedings cannot be noticed on a
demurrer to the petition.

2. RECEIVERS—ADOPTION OF LEASES—ORDERS OF COURT.

A receiver does not become liable upon the covenants of a lease because
of hig position as receiver, but only by virtue of an election to adopt the lease,
if he sees fit to make guch election; and even if the lessee is solvent, and
whatever the rights of the lessor against him or against his estate in the
hands of the court, the lessor cannot force upon the receiver the adoption of
the lease. Accordingly held, that when the receiver of a corporatien had
been instructed by the court, at his own request, to abandon a lease to such
corporation, the faet that sueh corporation was really solvent afforded no
reason for disregarding such order and directing the receiver to assume the
lease.

8. SAME—PETITION FOR PAYMENT OF CLAIMS.
A petition asking that a receiver be directed to pay a claim, without dis-
tinetly alleging that he has funds in his hands properly applicable thereto, is
insufficient.

Appeal from the Circuit Court of the United States for the North-
ern District of Illinois.

On the 28th day of January, 1895, John F. Olmstead and others filed their
bill in the court below against the Distilling & Cattle-Feeding Company, wherein,
as stockholders of the company, and by reason of certain matters charged in
the bill, and on account of the alleged inability of the company to proceed with
its business, and of its insolvency, a recciver was sought to be appointed of the
property of the company, and the court was asked to administer its affairs, to
wind up and dissolve the corporation, to convert its property into money, and
to apply the same to the payment of its debts. On the same day the court be-
low appointed receivers, of whom the appellee, John McNulta, is the successor,
with the usual powers of receivers in like cases. Subsequently, on the 15th day
of Februury, 1895, Chester H, Graves and others, judgment creditors of the
Distilling & Cattle-Feeding Company, filed their bill against the company, of
like character with the bill of Olmstead, and thereupon the two causes were
consolidated, and the receivership extended to the consolidated eause. On the
20th of May, 1895, the receiver, John McNulta, reported to the court with ref-
erence to certain leases held by the Distilling & Cattle-Feeding Company as
lessees, and among them the one in controversy in this suit, that it would not be
profitable to pay rentals thereon, and recommended that he be authorized by
the court to permit default to be made in the payment of rent under such leases,
and upon the same day the court directed the receiver not to make any pay-
ments of rent thereunder, but to permit default to be made therein. On the
Gth day of June, 1895, the intervener, the Empire Distilling Company, filed its
petition in the consolidated cause, representing that on the 19th of August, 1887,
the petiticner made a lease of certain real estate then occupied by distilleries
to the P. H. Rice Distilling Company for the period of 25 years, the buildings
thereon being then the property of the lessee, and for an annual rental of 6 per
centum per annum upon the actual cash value of the demised lands, then fixed at
$100,000, that is, for the first 5 years of the lease the rental to be $6,000 per an-
num, payable quarterly. The lease further provided that at the expiration of 5
years from the date of the lease, and every § years thereafter during the continu-
ance of the lease, the property should be revalued at the request of either the lessor
or lessee, and the same rate per cent. should be paid upon every such valuation
as rental. The petition further charged that after the date of the lease the Dis-
tilling & Cattle-Feeding Company succeeded to all the rights and privileges of
the P. H. Rice Distilling Company, took possession of the real estate described
in the lease, became bound by the terms of the lease, and duly paid the rent until
the 1st day of April, 1895, when it defaulted, and has since paid no rent. That
on the 19th of December, 1892, pursuant to the terms of the lease, the value of
the premises on the 8th day of August, 1892, was fixed by appraisers at the
sum of $80,000, whereby, according to the terms of the lease, the rental became
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and has since remained, at the annual sum of $4,800. That the Distilling &
Cattle-Feeding Company had adopted the lease and appraisal and become duly
bound by the terms thereof. It then alleged the proceeding in the suit referred
to, alleged that it had no notice of any of the proceedings therein, was not a
party thereto, and is not bound thereby. It also alleged that the Distilling &
Cattle-Feeding Company was not insolvent, and that it had at all times been
able in the usual and ordinary course of business to meet all its current liabili-
ties without resorting to the proceedings which had been adopted, and set forth
certain proceedings and statements by the receiver of the company and the so-
called “reorganization committee,” which it is claimed tended to prove the alle-
gations of the petition in that behalf., The petition prays that the receiver may
be ordered to answer its petition, and that he should be “instructed to pay to
your petitioner the amount of rental fixed and due as aforesaid, the $1,200 due
April 1, 1895, and $1,200 on the first day of each succeeding quarter.” To this
petition on the 15th day of June, 1895, the receiver filed his general demurrer,
On the 5th day of July, 1895, upon the report of the receiver recommending an
early sale of such of the distillery properties belonging to the company of which
the receiver had taken possession, a decree of sale was entered directing the
receiver to sell such properties upon the terms therein mentioned, and to report
his doings to the court. The record further shows that on the 24th of July,
1895, a decree was entered in the cause which ascertained the facts found in
the several bills of complaint to be true, and among other things that the com-
plainants, Chester H. Graves and others, recovered a certain judgment on the
12th day of February, 1895, upon which a writ of fieri facias has been is-
sued and returned nulla bona on the 26th day of February, 1805. It further
found that, at the time of the filing of the bill of complaint of John F. Olmstead
and others, the business of the defendant was being conducted at a loss; that
it was without means or credit wherewith to borrow money sufficient to enable it
to pay its obligations as the same matured, or to longer carry on or continue its
business, and that it was then insolvent. The deceree further found that on
the 8d day of June, 1803, the attorney general of the state of Illinois filed in the
circuit court within and for the county of Cook, in the state of Illinois, an in-
formation in the nature of a quo warranto against the defendant, the Distilling
& Cattle-Feeding Company, to forfeit its charter upon the ground that it had
been guilty of an abuse thereof. That on the 22d day of September, 1894, a
decree was therein rendered adjudging and determining that the Distilling &
Cattle-Feeding Company be, and it was thereby, onsted of all corporate rights
and privileges; which decree was, on appeal to the supreme court of the state
of Illinois, affirmed on the 13th of June, 1895, The circuit court of the United
States, by its decree, directed that all persons having claims against the Dis-
tilling & Cattle-Feeding Company should file such claims with the master in
chancery, who should take an account of the property, assets, and effects, and
of all the liabilities of the company, and of all seeking to participate in the dis-
tribution of the assets of the company, and should report to the court the testi-
mony and his conclusions thereon as to all claims objected to and upon which
evidence should be heard. On the 27th day of August, 1895, the report of sale
by the receiver came on to be heard by the court,-and it thereby appeared that
on the 14th of August, 1895, the properties of the company were sold to a re-
organization committee upon a- bid of $9,800,000, upon the terms specified in the
decree of sale, to wit, that the reorganization committee should pay in cash such
proportion of such bid as the total number of shares of stock of said Distilling
& Cattle-Feeding Company not owned or controlled by the reorganization com-
mittee bore to the total capital stock of the Distilling & Cattle-Feeding Com-
pany, and should pay the balance of the purchase price as and when required
by the court, to the extent that the same should be necessary for the payment,
in addition to the costs of administration, of such claims then or thereafter filed
which should upon final hearing be allowed and ordered paid. The decree of
sale provided a lien upon the property described as security that the purchaser
should pay the balance of such purchase price as the same. should be required
by order of the court. And, for the purpose of enforcing such lien in the event
of failure on the part of the purchasers to pay such part or portion of the pur-
chase money as the eourt should from time to time order, the court reserved to
itself the authority to summarily retake possession of the properties, or any part
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thereof, through its receiver, by an order to be entered to that effect, and resell
the same upon such terms as the court should then decree. The decree of con-
firmation found that the reorganization committee on August 4, 1895, held or
controlled 347,508 shares of the eapital stock of the Distilling & Cattle-Feeding
Company, and should therefore at that time pay in cash to the receiver on
aecount of, and to apply on the bid of $9,800,000, pursuant to the provisions of
the decree of sale of July 5, 1895, the sum of $69,776, being in the same pro-
portion of such hid that 2,492 shares of the capital stoek not owned or con-
trolled by the reorganization committtee hore to the entire capital stock of the com-
pany; that that sum had been paid to the rceeiver and applied upon the bid and
was held by the receiver subject to the order of the court, The decree confirms
the report of sale, authorizes the execution of proper conveyances to the pur-
chaser, and directs that the purchaser or its assigns shall pay the balance of
the purchase price from time to time as the same shall be required by the order
of the court, to the extent that the same shall be necessary to pay the costs of
administration, and such claims as had been or should thereafter, by leave of
court, be filed, and as should upon final hearing be allowed and ordered paid;
and retained the power to retake and resell the property in the event of failure
by the purchaser or its assigns to comply with any order of the court in that
regard. The court directed that the cash payment of $69,776 be held and re-
tained by the receiver as a separate fund, to abide the further order of the
court. On the 26th of February, 1896, the demurrer to the intervening petition
wzlt{s sustained and the petition dismissed, to review which ruling this appeal is
taken,

Edwin Walker and Arthur J. Eddy, for appellant.
John J. Herrick, Charles L. Allen, I. K. Boyesen, Levy Mayer, T.
A. Moran, and Horace H. Martin, for appellee.

Before WOODS and JENKINS, Circuit Judges, and SEAMAN,
District Judge.

JENKINS, Circuit Judge, after this statement of the facts, deliv-
ered the opinion of the court.

While a petition of intervention need not be as formal as a bill
of complaint, and should perhaps be distinguished for brevity, it yet
should exhibit all the material facts which are relied upon for the
specific relief invoked, embodying, either by recital or by reference,
80 much- of the record in the original suit in which the petition is
filed as is essential to show a right to the particular relief demanded
by the petition. Where, subsequently to the filing of the petition of
intervention, proceedings have been had under the original bill
which would fortify the right of the intervening petitioner, either to
the particular relief demanded or to some other relief, the matter
should be incorporated into the petition of intervention by amend-
ment. In determining, therefore, the question of the relief, if any,
to which the appellant, the Empire Distilling Company, intervener,
is entitled, upon demurrer to its petition of intervention, we have
not deemed ourselves at liberty to consider the proceedings subse-
quent to the filing of the petition of intervention, and which resulted
in a sale of the properties of the Distilling & Cattle-Feeding Com-
pany and a decree by which the rights of the creditors of that com-
pany were protected; and this because these proceedings have been
in no way incorporated into the petition and are not properly before
us upon appeal from a decree dismissing the petition of intervention
upon demurrer,
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The claim of the appellant, as presented by its petition of inter-
vention, in substance, is that, notwithstanding the order of the court
of May 29, 1895, directing the receiver not to assume the lease be-
tween the appellant and the P. H. Rice Distilling Company, which
it is alleged was adopted by the Distilling & Cattle-Feeding Com-
pany, and because, as is asserted, the latter company was in fact sol-
vent, notwithstanding the bill of complaint charged its insolvency,
those orders should be disregarded, and it is thereupon demanded
that the receiver be instructed to assume the lease and to pay the
fixed rental due and to accrue under the lease. The claim preferred
is that, because of the alleged solvency of the Distilling & Cattle-
Feeding Company, the receiver, as such, is bound to assume all the
contracts of the company, to execute them so far as they remain un-
executed, and to discharge all liabilities which have accrued under
them. We do not so understand the law to be. A receiver does
not become liable upon the covenants of the lease because of his posi-
tion as receiver, but because and only because of his own acts in re-
spect thereto. He becomes liable when he has elected to assume
the lease, or has taken possession of the demised premises, and con-
tinued in possession, under such circumstances as in the law would be
equivalent to such an election. High, Rec. § 273; Com. v. Franklin
Ins Co., 115 Mass. 278; Oil Co. v. Wilson, 142 U, 8. 313, 323, 12 Sup.
Ct. 235. He is allowed a reasonable time—a breathing space, so to
speak—to investigate and determine the desirability of the adoption
of the lease in the interest of the estate he represents; and this even
when he has taken possession under the lease. Whatever may be
the rights of the lessor as against the defendant whose estate has
passed under receivership, or with respect to the payment of any
claim arising under the lease out of that estate in the possession of
the court, it is still true that the lessor cannot force upon the re-
ceiver, under any circumstances, the adoption of the lease. That is
a matter for his judgment and decision under the order and direction
of the court appointing him. This petition of intervention seeks
substantially the specific performance of that lease by the receiver for
a term of 25 years from the 19th day of August, 1887, with revalua-
tion of the property during each 5 years of the term for readjust-
ment of the rental. To effect this purpose the court below must
needs retain jurisdiction of the cause during the entire period stated,
and assume possession of the demised premises, although it might
be most unprofitable in the interest of the creditors to do so. The
method is impracticable and not to be sanctioned. Quain’s Appeal,
22 Pa. St. 510,

The intervening petition also demands payment by the receiver
of rent accrued and to accrue without any regard to funds in hig
hands, and without allegation that he has the present means to com-
ply with the demand. While it is true that the petition alleges the
solvency of the distilling company,—if we may properly regard such
an allegation by one who comes in under a bill which alleges insol-
vency and seeks relief from a court which has taken possession of
the property under such charge of insolvency,—it nowhere asserts
that the receiver had reduced the assets into cash, so as to permit
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payment of the claim; nor could it be permitted that other creditors
should be anticipated by the petitioner in the payment of its de-
mand. So that, whether this petition of intervention is to be re-
garded as one for the specific performance by the receiver of the lien
in question, or one in payment of damages as a claim against the
Distilling & Cattle-Feeding Company, it was equally insufficient.

We have said that we could not properly consider the subsequent
proceedings in the cause upon this petition. If we could, it would
not avail the appellant upon a petition of intervention directed
against the receiver, asking specific action by him. Tle subsequent
proceedings show the sale of certain properties of the Distilling &
Cattle-Feeding Company, subject to a condition that the purchaser
should pay in cash of the purchase price so much as should be re-
quired to discharge such claims filed, or which should thereafter by
leave of the court be filed, as should upon final hearing be allowed
and ordered paid. If the intervening petitioner has just claim
against the estate which has thus passed under the decree to the
purchaser, it has adequate remedy, not by petition against the re-
ceiver, but by petition against the purchaser for an order at foot of
the decree determining and ascertaining the amount of its claim, and
directing its payment by the purchaser. We are therefore for the
present relieved from the consideration of the interesting question
discussed at the bar, whether the decree of ouster of the corporate
privileges and franchises of the Distilling & Cattle-Feeding Company
absolved its estate from any claim by the appellant under the lease,
arising after such ouster. That question would properly arise upon
presentation of a claim against the estate. The decree will be af-
firmed. :

METROPOLITAN NAT, BANK OF KANSAS CITY, MO., v. CAMPBELL
COMMISSION CO. (GREGORY, Intervener).

(Circnit Court, W. D. Missouri, W. D. December 12, 1896.)

Forrowing TrusT FUND—LIMITATION OF RULE.

The rule permitting the owner of & fund, which has been misappropriated
by one who held it in trust or for a specific purpose, to follow the trust prop-
erty in the hands of the trustee, or of a receiver, in case of insolvency, does
not extend beyond permitting such owner to pursue the fund in kind, or im
specific property into which it has been converted, or, if the fund has been
mingled with the trustee’s other property, to establish a charge on the mass
of such property for the amount of such fund, and it does not give to the
owner of such fund any rights, in preference to other creditors of the trustee,
in property into which the trust fund has in no way entered. Bank v. Lati-
mer, 67 Fed. 27, reaffirmed.

Francis M. Black, for intervener.
Geo. A. Neal, for receivers.

PHILIPS, District Judge. The question to be decided arises on
exceptions filed by the intervener, Gregory, to the master’s report
denying to intervener a right of preference to the general assets in
the hands of the receivers, except as to the sum of $121.27 in money
on hand at the time the receivers took charge of the estate.
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