690 - 77 PEDERAL REPORTER.

never concealed, but, on the contrary, the evidence thereof has been
preserved in the public records of the United States land office
and-of the probate court of Jefferson county, and were necessarily
matters of common knowledge in Jefferson county when the sev-
eral transactions took place. The reason why Sarah Rudland did
not have timely knowledge of the facts is because she had gone to
a remote and seclnded region, and was cut off from the sources of
information; but for this the defendants are not in fault, nor re-
sponsible. Upon this point the following,K comment, found in the
opinion of Mr. Justice Bradley in the Broderick Will Case, 21 Wall.
503-520, is quite pertinent:

“If fraud is kept concealed, so as not to come to the knowledge of the party
injured, those courts will not charge him with laches or negligence in the vindica-
tion of ‘his rights until after he has discovered the facts constituting the fraud.
And this is most just. But that principle cannot avail the complainants in this
case. By their own showing their delay was due, not to ignorance of the fraud,
nor any attempt to conceal it, but to ignorance of Broderick’s death, and all the
open and public facts of the case. They admit, and expressly charge, that it was
a matter of public notoriety at San Francisco, as early as 1861, that the will in
question was not Broderick’s will, but was a forged and simulated paper. They
do not pretend that the facts of the fraud were shrouded In concealment, but
their plea is that they lived in a remote and secluded region, far from means of
information, and never heard of Broderick’s death, or of the sale of his property,
or of any events connected with the settlement of his estate, until many years
after these events had transpired. Parties cannot thus, by their seclusion from
the means of information, claim exemption from the laws that control human af-
fairs, and set up & right to open up all the transactions of the past. The world
must move on, and those who claim an interest in persons or things must be
charged with knowledge of their status and condition, and of the vicissitudes to
which they are subject. This is the foundation of all judicial proceedings in rem.”

The allegations of fraudulent conduct on the part of the defend-
ants are unimportant. The possession of the patent by the defend-
ants was not the cause of the ignorance on the part of the com-
plainants as to their rights, and in no wise prevented them from
obtaining information, nor from proceeding to recover the property.

It is unnecessary to consider the questions argued as to the in-
validity of the probate proceedings, and of the title under which
the defendants claim, for, if the complainants can recover at all,
they must proceed in a court of law; and the present suit must be
dismissed, because there is no ground for the exercise of power by
a court of equity.

f——————q

MANNING v. AYEHS,
(Circuit Court of Appeals, Seventh Circuit. January 4, 1897)
No. 177.

1, CONTRACT TO IMPROVE AND SELL LANDS—PARTICIPATION IN PROFITS— CRI-
TERION OF VALUE—EXECUTION SALE.

The firm of 8., W. & Co., owning several tracts of unimproved land in
Illinois, made a contract with one M., by which 1t was agreed that M.
should go to reside on the lands, cultivate and improve them under the
direction of 8., W. & Co. (who would advance money for the purpose),
and effect sales thereof, for which he should receive a sum equal to half
the net income and half the net profits of the sales of the lands. Tt was
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provided that, at the termination of the agreement, the lands and the
property thereon should be sold; at auction or private sale, as agreed on by
the parties, and the price realized should determine the profits. It was
also expressly provided that M. was not constituted a partner, In any
sense, with 8., W. & Co. Afterwards, a supplemental agreement was
made, providing, among other things, that S.,, W. & Co. should give M. an
option to buy the property at cost, and that, if he did pot avail himself of
it, a price should be agreed on at which either party might buy or sell to
the other, which, being accepted, would discharge all liability under the
confracts. Before any of these provisions were acted on, 8., W. & Co.
failed, and made an assignment in New York, where they did business.
Certain creditors attached the lands in Illinois, obtained judgments, and
sold the lands under execution; one C., a creditor, buying them in, and
also obtaining a conveyance of them from the assignee by the release of a
part of his claim. In a suit brought by the assignee to determine conflict-
ing claims to the lands, M. sought to establish an interest in the lands,
and a right to purchase them from C., by virtue of the said agreements, of
which he averred that C. had notice, and of which he sought specific per-
formance. Held that, if there were any such right, the price paid by C.
for the lands, at the execution sales. would not be a fair criterion of the
value of the lands, or of the price at which M. should have the right to
purchase under his contract.
2. BaAME—SPECIFIC PERFORMANCE.

Held, further, that the contract was not one which could be specifically
enforced, since no price was fixed by such contract for the land, nor any
terms of payment adjusted, and none could be fixed by the court.

8. SAME—PERsSONAL CONTRACT.

Held, further, that M. acquired no interest in the lands, by virtue of the
contract, which a court of equity would recognize, but that the contract
of 8., W. & Co. to pay a compensation measured by the profit on the sale
of the lands was merely personal.

4. SAME—ASCERTAINMENT OF PROFITS.

Held, further, that M. had no right to a decree for the sale of the lands,
to ascertain the amount of the profits in which he would be entitled to
share, Loth because the lands were always subject to sale by S., W, &
Co., or at suit of their creditors, without remaining subject to any such
right of M., and because the contract provided for ascertaining the profits

by a sale, privately or at auction, as agreed by the parties, and not by a de-
cree of the court.

Appeal from the Circuit Court of the United States for the South-
ern District of Illinois.

The original bill was filed by Marshall Ayers, assignee of Sawyer, Wallace &
Co., and by his assignors, against Michael W. Manning, Charles Carroll, and
others, to determine conflicting claims and interests in certain lands. The ap-
pellant, Manning, filed a cross bill, to which all parties to the suit were made
respondents, asserting and seeking to enforce an interest in the lands by
virtue of contracts with Sawyer, Wallace & Co., to whom the lands had be-
longed. The demurrers thereto of Carroll and of the complainants in the
original bill were sustained, and the cross bill dismissed.

The essential facts are these: The firm of Sawyer, Wallace & Co., being
the owner of the lands in question, on the 1st day of November, 1883, en-
tered into the agreement with Manning as follows:

“Articles of agreement, made and concluded this the first day of November,
A. D. 1883, between Sawyer, Wallace & Co., of the city of New York, party of
the first part, and Michael W. Manning, of the city of Chicago, party of the
second part, viz.: That the said party of the first part, being now the own-
ers of certain lands in Williamson county, state of Illinois, popularly known as
the ‘John Pully Place,” containing about 300 acres; the ‘Bob Pully Place,’
containing about 240 acres; the ‘Holland Place,” containing about 220 acres;
the ‘Joe Dillard Place,’ containing about 330 acres; the ‘Herrin Place,’ con-
talning about 80 acres; also several parcels, bought of the Illinois Central
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Railroad Co., contalning about 165 acres: also a parcel bought of the U. S.
Gov., 40 acres; also a parcel lately bought by Thomas Miller of the Illinois
Central Ralilroad Co., 500 acres,—and being desirous to lmprove the above-de-
scribed lands, so as to obtain a greater price therefor than is obtainable in
their present condition, the said party of the first part has:

“(1) Employed the said party of the second part to reside on said lands, give
all his time thereto, take charge of, manage, and sell the same under the di-
rection of the said party of the first part.

“(2) . In compensation for the aforesaid services, to be rendered as above stat-
ed, the party of the first part agrees to pay to the party of the second part a
sum of money equal to one-half of such net increase, in the aggregate value
of said lands, as may be shown by the sale thereof, after deducting all taxes,
insurances, assessments, and all other expenses incurred thereon, over and
above their present aggregate value.

“(@3) That the present value of said lands, for the purpose of this agree-
went, I8 hereby determined and agreed upon as follows, to wit:

The John Pully place, 300 acres at $12.50 per acre .oa $3,750.00
Bob Pully  « ’ 240 “ o 15.00 Jees  3,600.00
¢ Holland “ 220 . 800 ¢ ¢ ... L760.00
# Joe Dillard ¢ 330 % ¢ 1250 ¢ ¢ ... 4,125.00
“ Herrin “ 8 ¢ ¢ 1250 * * .... 1,000.00
¢ Illinois Central R. R. parcel, 163  *
* TU. 8. Gov. parcel, 40 % %7750 ¢ ... 153750
‘ Thomas Miller place, 500 % % 300 *° * .... 1500.00

The present aggregzite value DeiNg. vevieesensesnecnssnsse .$17,272.50

“4) In addition to the compensation hereinbefore stipulated (to wit, in
clause 2), the party of the first part agrees to pay to the party of the second
part a further sum of money equal to one-half the rents derived from the said
lands, and one-half the net proceeds of the stock and produce bought, raised,
and grown on said lands, as may appear by the sales thereof, after deducting
the money expended in buying and keeping said stock, paying hand hire, pur-
chase of implements, tools, seeds, etc., and all other expenses incurred by
stock ralsing and farming on said lands. The amount so expended up to
this tlme, and also to be deducted, is hereby agreed upon and fixed at the sum
of $3,130.14, this being the amount expended by Thomas Miller through the
party of the second part, for live stock, farming implements, etc., as shown
by an accounting made between said parties on the 25th October, 1883, and
now paid said Miller by party of the first part,

“(5) The said party of the first part further agrees to furnish such sums of
money from time to time to improve said lands, buy stock, implements, tools,
etc., a8 may hereafter be decided upon, and reference is hereby made to a
certain memorandum, signed by the parties of this agreement, which described
certain improvements and expenditures which it is now thought desirable to
make.

‘“(6) The party of the first part also agrees to exchange, if it.can be effected
on satisfactory terms, the John Pully place for the Bill Chitty place (so-called)
in Herrin’s Prairie and sixty acres additional thereto; also, to buy the John
Dillard place In Herrin’s Prairie, containing 525 acres, if it can be had for
$5,250.00, and by paying therefor the proeeeds of the Holland place (the sale
of which is hereby contemplated) and giving notes for the balance of the pur-
chase money,—in which event the said places so purchased and acquired by ex-
change shall be substituted for the Holland and John Pully places In this
agreement.

“(7) It iy further agreed and understood, that any money furnished by the
party of the first part, for any of the purposes of this agreement, in excess of
$15,000.00, which sum includes the—

Present value of said lands, as hereinbefore fixed, at.......... $17,272.50
And the cost of stock, implements, tools, etc., already bought, and
hereinbefore fixed, at...cveveeve... teciissseresaisatsasseenes  3,130.14

$20,402.64
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“Shall bear interest at the rate of six per cent. per annum, compounded, and
the amount of such interest shall be charged to and borne as part of the ex-
pense of carrying on the farming operations contemplated by this agreement, and
shall be deducted from the profits thereof, to determine the net amount of
the same, in like manner as other expenses, as hereinbefore provided.

*(8) The party of the second part, in consideration of the compensation here-
inbefore stipulated, agrees and binds himself to give his direct personal serv-
ices and all his time to the management and care of the aforesaid lands, and
to the farming of the same, to the extent of his ability and the means at his
command, and to reside on the Joe Dillard farm with his family; also, to fur-
nish to the party of the first part strictly accurate statements and vouchers for
all expenditures, promptly, as made; to keep a strict and accurate account of
all produce, stock, or other property sold; and to report the same and remit
the proceeds thereof, promptly, to the said party of the first part, so that they
shall be always thoroughly well informed of all transactions made by the said
party of the second part, and of the true condition of the interests intrusted
to his care. The said party of the second part especially agrees to use his
best efforts to effect sales of said lands under the direction of the said party
of the first part, as soon as the improved condition of the same will warrant
such action.

“(9) This agreement is to continue in force for the term of three years
from the first day of January, 1884, unless terminated sooner by the consent
of the parties thereto, and at the end of the said term of three years, all the
said lands, stock, produce, implements, tools, ete., which may have been ac-
quired under this agreement, and not before disposed -of, shall be sold at aue-
tion or private sale, as may be agreed upon by the parties thereto, and in this
manner shall be determined the net increase in the value of the said lands, the
net profits of stock raising and farming, and the amount of compensation due
to the part; of the second part under this agreement.

“(10) It is further agreed that, in the event of the death of the said party
of the second part, the party of the first part shall have the right thereupon to
terminate this agreement, sell all the property of every kind, and determine
the amount due to the estate of the said party of the second part, in the man-
ner provided hereinbefore, viz. in clause 8, or to continue the same under such
management as they may deem best, until the full expiration of the said term
of three years.

“(11) It is expressly agreed and understood that the party of the second part
s not, nor is meant to be, constituted a partner, in any sense, with the party
of the first part under this agreement.

“(12) The party of the second part has the right, under this agreement, to use
free of charge, such wheat, corn, fresh meat, and pork grown on said lands, to
the extent required for actual diet consumption by his own family, but shall
keep and reihder an account of the same to the party of the first part., He
shall also have the right to grow and use, without charge, such garden vege-
tables as may be required for his own family use.

. “Sawyer, Wallace & Co.
“Michael W. Manning,”

The memorandum referred to is omitted, being immaterial.

Upon the making of the agreement, Manning, with his family, went upon
the lands, and in compliance with that agreement, and a supplemental agree-
ment executed April 21, 1888, he managed, cultivated, improved, and developed
the lands, until deprived of possession by the receiver appointed in this cause,
having “devoted more than seven years of his time, and of the time of sev-
eral members of his family, to the management, improvement, and develop-
ment of said lands,” whereby, it is alleged, they have become greatly en-
hanced in value. The supplemental agreement is of the following tenor:

“Memorandum of agreement to be formally entered into and executed by
and between the undersigned concerning the future management and disposi-
tion of their joint interest in Iands in Williamson county, Illinois, to wit: 8.,
W. & Co. to have all the income from the crops, and pay the necessary ex-
penses for producing same, and pay, also, to Manning, at the rate of $1,000
per annum beginning May 1st next, and ending December 31st, next, in con-
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sideration of which Manning to give his time and efforts to sell the property,
meanwhile maintaining the property in ag good condition as the revenue there-
from ‘will admit. No expenditure exceeding revenue to be made without the
consent of both parties in writing. Manning to make no charge for selling
the property, but necessary expenses actually incurred (as may be agreed
upon from time to time) to be advanced by 8., W. & Co. but charged to the
property, as provided in contract now existing, and to which reference is now
made, and to be deducted before any profits are declared. 8., W. & Co. to
advance such sums as may be required for the necessary expenses of carry-
ing on the farm work until crops grown and sold. 8., W. & Co. to furnish
the exact cost of the property up to May 1st next (as provided in contract re-
ferred to), and to give Manning the option of buying it at such cost with in-
terest until Dec’'r 31st next. Should Manning not avail himself of the said
option, a price is to be agreed upon at which either party may offer to buy
or sell the other, which, being accepted, discharges all obligations under the
contract referred to. Should Manning elect to take the property at cost, then,
and in that case only, interest shall continue to run against his interest
therein. Privilege as to garden produce for family use is same as in existing
contracts. The terms of payment for the property in case Manning should
elect to buy it, to be considered and settled subsequently.

“Sawyer, Wallace & Co.

. *“M. W. Manning.

“New York, April 21, 1888."

The firm of Sawyer, Wallace & Co. and its individual members became in-
solvent, and on September 4, 1890, executed to Marghall Ayers a deed of as-
signment, in conformity with the laws of New York, where the business of the
partnership had been conducted, of all partnership and individual property
held by them for the payment of all debts without preferences. Thereafter,
with full knowledge of the assignment, certain creditors of the firm sued out
of the local courts writs of attachment, and, having obtained judgments,
caused. the lands, excepting 560 acres in Franklin county, to be sold; Charles
Carroll becoming the purchaser of those in Williamson county at the price of
$13,000, of which he paid to other attaching. creditors about $1,200, and cred-
ited the remainder upon his own judgment; and of the 330 acres in Franklin
county, sold for $550, he is the holder and owner of the certificate of sale. He
also claims a lien upon the unsold lands in Franklin county by virtue of the
unsatisfied Judgment which be recovered in his attachment suit in Willlam-
son county. The cross bill further charges ‘“that said assignment, so made
by. said firm of Sawyer, Wallace & Co., was administered by and under the
direction of the judicial court of the city and county of New York, in the
state of New York, known as the ‘Court of Common Pleas,” which court, by
the laws of the state of New York, had and has full power and jurisdiction
over sald assignment, and over the disposition of the property of said insolvent
firm and the individual members thereof; that, in the year 1891, and since
the filing of said original bill in this cause, said Charles Carroll caused said
Ayers, as assignee of said insolvent firm, to file a petition in said court of
common pleas, praying that court for leave to sell and convey to said Charles
Carroll all of said lands, so subject to said agreement and supplemental agree-
ment, located in said counties of Williamson and ¥Franklin, in consideration of
said Carroll deducting from his claim against said insolvent firm of Sawyer,
Wallace & Co. (which claim, amounting to over one hundred and seventy-five
thousand dollars, sald Carroll had before the filing of said petition proven and
had allowed against the estate of said insolvent firm in the hands of said as-
signee) the sum of twenty thousand dollarg, and relinquishing any claim to a
dividend out of the estate of said insolvent firm upon the last-mentioned sum
of money; that said petition, so filed by said assignee at the instigation and
request of said Carroll, stated that all of sald lands were not worth twenty
thousand dollars, and was supported by an affidavit, filed with said petition
in said court of common pleas, of one George W. Smith, the solicitor for said
assignee in this cause, to the effect that said lands so subject to said agree-
ment and supplemental agreement were not worth to exceed the sum of $17.-
000 or $18,000, which affidavit said Carroll procured and caused to be filed
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with said petition; that said petition and affidavit were, in the month of Octo-
ber, 1891, by the procurement of said Carroll, presented to said court of com-
mon pleas; and, acting thereupon, that court, in the month last mentioned,
granted the prayer of said petition, and ordered said assignee to convey to
said Carroll all of said lands so subject to said agreement and supplemental
agreement, upen said Carroll deducting from his said claim so proven in said
insolvent proceedings the sum of twenty thousand dollars, and relinquishing
all right to any dividend from said insolvent estate upon the sum of money
last mentioned; and thereupon, in the month of October or November, 1891,

" said assignee made and delivered to said Carroll a deed purporting to convey
to said Carroll all the interest and estate of said firm of Sawyer, Wallace &
Co., and of the individual members thereof, in and to all of the lands last
mentioned, and said Carroll still has the interest therein so conveyed to him.
Your orator further showeth that the assets of said insolvent firm and the
members thereof at no time have been sufficient to.pay more than ten cents
upon the dollar of the indebtedness of said firm and the members thereof, and
that the claim of twenty thousand dollars so withdrawn by said Carroll from
his claim against said insolvents was not worth over the sum of two thou-
sand dollars; that your orator was not a party to said petition so filed by said
assignee, and had no notice thereof, and was not a party to, nor notified of,
said proceeding in sald court of common pleas, which resulted in said deed so
made to said Carroll; that all of said judgment creditors, including said Car-
roll, had notice of the rights and interests of your orator in said lands, and of
said agreement and supplemental agreement, at and before the times of suing
out each and every one of said attachment writs, and at all times since, and
said Carroll had such notice long prior to and at the time of the making of said
conveyances to him by said assignee, and said Carroll, at the time of suing out
said attachments and each of them, and at all times since, and at the time of
the delivery of said deed to him by said assignee, knew that your orator had
the right and preference of right to purchase all of said lands at a price to be
fixed by said firm of Sawyer, Wallace & Co., or by any authority or tribunal
which has acquired the power of disposing of said lands in the stead of said
firm of Sawyer, Wallace & Co. And your orator avers that the said assignee
acquired no greater right or power respecting said lands than was possessed
by said insolvent firm at the time of making said assignment, and took said
lands subject to the right of your orator to purchase the same in preference
to anybody else, all of which was well known to said Carroll long before and
at the time of the filing of said petition, and the making of said deed to him. -
and also at the time of the suing out of each one of said attachment writs, and
at all times since: that by said proceedings in said court of common pleas the
gelling price of said lands was fixed and determined by the court last men-
tioned, and by an authority having power to bind said insolvent firm aud said
members thereof, and also said assignee and said Carroll, and said Carroll
took and acquired the title to said lands by said deed from said assignee, with
notice of the rights of your orator, and as the trustee of and for your orator,
and now holds the same as trustee for your orator, and ought to be compelled
to convey the same to your orator upon the payment by your orator to said
Carroll of whatever amount or value said Carroll paid therefor or allowed
therefor to said assignee, which payment your orator hereby offers to make
to said Carroll; and said Carroll, having acquired the title to said lands as
the trustee of your orator, cannot make a profit out of his trust, and is, in
equity, bound to convey the same to your orator, upon being reimbursed for the
actual amount of the consideration paid by him for said lands; and, if said
consideration includes the amount paid by him therefor at said attachment sale,
your orator also offers to repay the same to him, upon receiving from said
Carroll a conveyance of said lands. And your orator avers that neither said
Sawyer, Wallace & Co. nor your orator took any steps to carry out the pro-
vision of said supplemental agreement for the sale or purchase of said lands,
up to the time of making said assignment, for the reason that the members
of the firm last mentioned and your orator agreed and were of the opinion,
during all the time prior to said assignment, that the conditions were not such
as to make a present sale advisable, and by the consent of all parties concern-
ed the time for making a sale of said lands by either party to the other was post-
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poned untll sald asslgnment was made. Your orator shows that he s able and
willing, and hereby offers, to pay to said Carroll the value of all the considera-
tion paid by him to said assignee for said lands with inteérest thereon, and all
moneys paid by him therefor at said attachment sale or sales, with interest
thereon, or any other sum which this court may, on a hearing hereof, de-
cree as the proper and just compensation to be paid therefor. Your orator
further shows that, in any event, he is entitled to have an accounting in this
court of all transactions had between your orator and said insolvent firm under
said agreement and supplemental agreement, and, in case said sale by said as-
signee to said Carroll cannot be held to have fixed the selling value of said
lands, to have the same sold under the decree of this court, in order to bring
about a full adjustmert of sald transactions; and your orator avers that said
complainants in said original bill have abandoned their prayer for an account-
ing therein contained.”

Samuel P. Wheeler, for appellant.
Carl Roedel, for appellee,

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges.

JENKINS, Circuit Judge (after stating the facts). It is insisted
for thé appellant that, under the supplemental agreement, he has
the right to purchase the lands, and to demand a conveyance of them
from Carroll for the consideration paid by him, or, if that may not
be allowed, then for a reasonable price to be determined by the court.
It is clear that the appellant would not have right, in any event,
to obtain the lands for a consideration to be measured by the amount
which they cost Carroll. He procured such title through sales of
the land upon executions, and afterwards by composition with the
assignee of Sawyer, Wallace & Co. The cost price, under such cir-
cumstances, might be an unfair criterion by which to gauge the
value of the lands in accordance with the contract. If it be con-
ceded that the appellant may properly demand that a court of equity
should specifically enforce the agreement for an option, it must be
upon the very terms of the option, and not upon other and different
terms under which they were obtained by Carroll. It cannot be
supposed that, when the lands were free and unincumbered, the
owner, being solvent, would consent to terms which he would be
willing to take, and would perhaps be glad to obtain, when insol-
vency had oceurred, and the lands were incumbered by judgments
and sales under executions. The contention in this behalf we re-
gard as wholly untenable.

Nor is the contract one which can be specifically enforced in eq-
uity. The agreement was that if Manning should not avail himself
of the option expiring December 31, 1888, then “a price is to be
agreed upon at which either party may offer to buy or sell the other,
which, being accepted, discharges all ¢bligations under the con-
tract referred to. * . * * The payment for the property, in case
Manning should elect to buy it, to be considered and settled subse-
quently.”. There is here no obligation upon either party to accept
the offer of the other. There is no price determined, nor are any
terms of payment adjusted. Manning was at liberty to refuse to
bay at the price which might be agreed upon, and, if he shoula
elect to buy at that price, the agreement would still be inoperative,
unless the minds of the parties should meet upon the terms of pay-
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ment. The agreement for sale would appear to have been merely
an optional mode of discharging the obligations and settling the
rights of the parties under the original contract. It never became
effective, by offer or by acceptance. The agreement is wanting in
obligation upon the part of both,—is obscure, indefinite, and uncer-
tain. It is not within the province of the courts to make contracts
for parties, nor will equity compel a speciﬁc performance of a con-
tract when any material part of it remains to be settled by negotia-
tion. A court of equity does not sit to determine the price or the
terms of payment upon which land should be sold by one to another,
or to compel specific performance of an optional agreement to buy
or sell where nothing has been done in pursuance of the agreement.
Nor can a court impose upon a contract terms, not therein agreed
to, different from the contract both in form and in substance.
Milnes v. Gery, 14 Ves. 400, 407; Bromley v. Jefferies, 2 Vern. 415;
Potts v. Whitehead, 20 N. J. Eq. 55; Norfleet v. Southall, 3 Murph.
189; Huff v. Shepard, 58 Mo. 242; Graham v. Call, 5 Munf. 396;
Hayes v. O’Brien, 149 I1l. 408, 414, 37 N. E. 73; Winter v. Trainor,
151 111, 191, 194, 37 N. E. 869.

In Bromley v. Jefferies, one covenanted that another should have
his land for a certain sum less than any other would give for it.
The court refused to decree a specific execution of this agreement,
by reason of its uncertainty.

In Milnes v. Gery, the court refused specific performance of an
agreement to sell upon a valuation of arbitrators to be chosen by
the parties in the manner specified. Arbitrators were appointed
by the parties, but they were unable to agree. The master of the
rolls, Sir William Grant, delivering the opinion of the court, ob-
gerved:

“The more I have considered this case, the more I am satisfied that, inde-
pendently of all other objections, there is no such agreement between the par-
ties as can be carried to execution. The only agreement into which the de-
fendant entered was to purchase at a price to be ascertained in a specific mode.
No price having ever been fixed in that mode, the parties have not agreed
upon any price. Where, then, is the complete and concluded contract which
this court is called upon to execute? 'The price is of the essence of a contract
of sale. 1In this instance, the parties have agreed upon a particular mode of
ascertaining the price. The agreement that the price shall be fixed in one
specific manner certainly does not afford an inference that it is wholly indif-
ferent in what manner it is to be fixed. The court, declaring that the one
shall take and the other give a price fixed in any other manner, does not
execute any agreement of theirs, but makes an agreement for them, upon a
notion that it may be as advantageous as that which they made for them-
selves. How can a man be forced to transfer to a stranger that confidence
which, upon a subject materially interesting to him, he has reposed in an in-
dividual of his own selection? * * * T do not know that upon this point
there can be any difference between decisions at law and in equity. If you go
into a court of law for damages, you must be able to state some valid legal
contract, which the other party wrongfully refuses to perform. If you come
to a court of equity for a specific performance, you must also be able to state
some contract, legal or equitable, concluded between the parties, which the
one refuses to execute. In this case the plaintiff seeks to compel the defend-
ant to take this estate at such price as the master of this court shall find it to
be worth. Admitting that the defendant never made that agreement (and my
opinion is that the agreement he has made is not substantially, er in any fair
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sense, the same with that), and it could only be by an arbitrary discretion that
the court could substitute the one in the place of the other.”

In Graham v. Call, the contract was for the sale of land, and
provided that the price should be thereafter agreed upon, which
never was done, in consequence of the death of one of the parties.
The court refused specific performance of the agreement, upon the
ground that it was not completed and perfected so that it could
be carried into execution.

In Norfleet v. Southall, one of the two joint owners agreed to
convey to the other upon payment of the sum which the mills cost
him, to be determined by four persons named, which was attempted
to be done, but the arbitrators were unable to agree. The court,
upon a bill which asked that an account of the cost of the mill
might be taken, and that there might be specific performance of the
agreement to convey upon payment of the amount so ascertained,
refused such specific performance, as wholly without the province
of a court of equity, asserting that so to do would be the exercise of
an arbitrary discretion, which a court of equity Wholly rejects.

In Potts v. Whitehead, by the contract there in question, the
offer was to convey the land within the time fixed at a price named,
of which a stated portion was to be paid upon execution of the deed,
and the balance in a mortgage upon the land with interest. It was
held that the failure to designate the time of the payment of the
amount to be secured by mortgage left a material part of the con-
tract to be settled by negotiation, and therefore the contract could
not be specifically enforced.

In Huff v, Shepard, an agreement for the sale of lands contained
a stipulation that the purchase money was to be paid upon such
terms as may be agreed upon between the parties. The court re-
fused specific performance, asserting that, in the proposition to
compel a person to agree, “the element of compulsion would anni-
hilate in advance the thing it promised to create; for no contract
can live in the law’s atmosphere, unless born of voluntary choice in
the parties.”

The doctrine of these cases is recognized in Gunton v. Carroll,
101 U. 8. 426, 430, where, after statement of the rule, it is said:
“It cannot be successfully disputed that, in the general terms thus
stated, this is the established equity doctrine.” That case was taken
out of the general rule by the reason that the consideration had there
been already paid, while the doctrine, as the court states, rests upon
the ground “that the court must be enabled to enforce the payment
of the price simultaneously with compelling the conveyance, and it
cannot do this by enforcing an arbitration.” There is manifest dis-
tinction between that case and the one at bar.

It is clear, therefore, that the agreement in question is so uncer-
tain as to price and terms that we cannot decree a specific perform-
ance of it. It would be an anomaly in the history of jurisprudence
for courts of equity to fix the value of land in enforcement of a con-
tract of sale which fails to determine the price, and to compel the
parties to abide by the price which the court should decree.

It is also urged that under the original agreement Manning ac-
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quired an interest in the land in question which a court of equity
would recognize. Upon mature consideration we are satisfied that
the suggestion cannot be entertained. By that contract the appel-
lant was engaged to reside upon the lands, and to effect sales of
them under the direction of the owners, Sawyer, Wallace & Co. In
compensation for his services, the owners agreed to pay him a sum
of money equal to one-half of the net increase in the aggregate value
of the land as would be shown by a sale of them over and above
their then aggregate value expressed in the agreement. Manning
was also to be paid a further sum, equal to one-half of the rentals
derived from the land and one-half of the net proceeds of the stock
and produce grown upon the lands, the owners furnishing all need-
ful funds to operate and improve the land. Manning had, also, a
right to the use of the produce of the farm necessary for the sup-
port of his family. The agreement was to continue until January
1, 1887, at which time all the lands, stock, produce, and farm imple-
ments should be sold, at auction or private sale, as might be agreed,
in order to ascertain the net increase of the value of the land, the
net profits of stock-raising and farming, and the amount of compen-
sation due to Manning under the agreement. It must be conceded
that scrupulous care was employed in the drafting of this agreement
to exclude Manning from any interest, legal or eguitable, in the
lands. The ownership and the right of sale of the lands remained
in Sawyer, Wallace & Co. They conferred no title upon Manning,
and he acquired none under any term of the contract. The state-
ment in the agreement of the then value of the lands, and the pro-
vision for the sale of such as remained unsold at the termination
of the agreement, merely indicated a method of determining the
amount of compensation to which Manning was entitled. The cov-
cnant of Sawyer, Wallace & Co. was personal to pay such sum thus
ascertained for Manning’s services. Such agreements do not con-
fer an interest in lands. Le Moyne v. Quimby, 70 IIl. 399.

It is farther urged that, failing in his other contentions, the appel-
lant is entitled to an accounting, under the direction of the court,
of the transactions between himself and Sawyer, Wallace & Co., un-
der the agreements, and to a decree that the lands should now be
sold for the purpose of ascertaining the appellant’s share of the
net profits to be derived from the lands; and Smith v. Gear, 59
1. 3881, is urged to our consideration in support of this contention.
There one party furnished the funds to purchase,and theotherbought,
certain notes and a mortgage, which, it was understood, should
be foreclosed, and the land bid in by the one furnishing the funds,
and then sold, and one-half of the net profits should be paid to each.
It was urged that no sale should be ordered because it had not been
shown that a profit would result from one. The court overruled this
objection, and ordered a sale. That case is essentially different
from the one in hand. There each party was entitled to a moiety
of the profits in the land as such. Here the agreement was that the
sale should be public or private, as the parties might agree, and for
the purpose, merely, of determining the amount of compensation
which, under the agreement, Sawyer, Wallace & Co. were personally
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obligated to pay to Manning. This agreement was made in 1883,
and was to continue in force until January 1, 1887. In April, 1888,
the supplemental agreement was made, by which an option was given
to Manning to purchase the lands at cost. Whether that supple-
mental agreement may be considered in extinguishment of the orig-
inal agreement to sell, or whether a failure to carry out the supple-
mental agreement would operate to restore in full force all the terms
of the original agreement, we need not stop to consider. We are
of opinion that there are equitable considerations which should avail
In a court of equity to work a refusal to exercise any discretionary
powers lodged in the court to grant the relief asked, if such relief
could properly be decreed under any circumstances. There was
nothing in the original agreement which prevented Sawyer, Wal-
lace & Co. from selling the land at any time. To the contrary, it
was the manifest intent of the agreement that the land should be
gold. Such an agreement could not avail to prevent creditors from
acquiring title to the land through legal proceedings, or to prevent
Sawyer, Wallace & Co. or their assignee, from disposition of the
land. It would be strange, indeed, if, under an agreement which
gave no interest in the lands, the sale of them could be effectually
prevented, unless the purchaser took them subject to the liability
of their sale under order of the court for the mere purpose of ascer-
taining the amount of compensation to be paid under a personal
covenant in the agreement. That would work a most inequitable
result,

The contention of the appellant is also subject to the objections
hereinbefore considered. Assuming that a court of equity could
enforce such an agreement, it is to be observed that the contract ot
the parties was that the undisposed-of lands should be sold at auction
or private sale, as may 'be agreed upon by the parties. It was con-
templated that the parties should determine by agreement which
of the two methods of sale was to be preferred. In the absence of
any agreement of the parties upon that question, and the absence of
any attempt upon the part of either for its performance by the other,
can the court now determine the question for them, and say that a
private sale is to be preferred to a public sale, or vice versa, and so
impose upon the parties a term in a personal contract for payment
for services to which they have not agreed? We do not consider
that we bave a right to do so, or, having the right, that it would be
equitable, under the circumstances of this case, to exercise the power,
having the discretion to decline it. The decree will be affirmed.

EMPIRE DISTILLING CO. v. MeNULTA.
(Circuit Court of Appeals, Seventh Circuit. January 4, 1897.)
‘ "~ No. 310.

1. PETITION OF INTERVENTION—AMENDMENT.
‘While a petition of intervention need not be as formal as a bill of com-
plaint, yet it should exhibit all the material facts relied on, embodying, by
recital or reference, so much of the record in the original suit as is essential;



