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passed respectively on April 1, 1891, and April 8, 1893 (Laws Colo.
1891, p. 111; Laws Colo. 1893, p. 100). Therefore no reference need
be made on the present occasion to the provisions of those acts, or
to the rights of the petitioner acquired thereunder. Whatever the
petitioner’s rights may be under the provisions of those acts is a
matter for future consideration, when proceedings are taken to en-
force the same. We think that the petitioner did not show that
he was entitled to a special levy under section 8 of the act of March
24, 1877, nor under the act of April 28, 1887, which latter act was
cousidered at some length in the case of Stryker v. Board; wherefore
the judgment of the circuit court must be affirmed.

SANBORN, Circuit Judge (dissenting). I am unable to concur in
the opinion and conclusion of the majority of the court in this case
for the reasons stated in my dissenting opinion in Stryker v. Board,
supra, :

in re LEBOL..
(Circuit Court, N. D, Illinois. November 9, 1898.)

1. City ORDINANCE—~PoLicE PowER.
The fact that a law or ordinance has been enacted by the authority of a
state is not conclusive as to whether it is an exercise of the police power of
ghe state. That question must be determined by the authority of the United
tates.
2. SAME—VALIDITY—~INTERSTATE COMMERCE.

A city ordinance, prohibiting the sale or offering for sale of vinous liquors
without a license, is not an exercise of the police power of the state, but is an
attempt to regulate one of the products of interstate commerce, and is there-
fore void.

)

Petition for writ of habeas corpus, filed by Lazarus E. Lebolt, of
the city of Chicago, for his release, being detained under a fine im-
posed under a city ordinance taxing drummers. Relator discharged.

Moses, Pam & Kennedy, for Lebolt.
‘Wm. G. Beale, corporation counsel of Chicago.

GROSSCUP, District Judge (orally). In the matter of the petition
of Lazarus E. Lebolt for a writ of habeas corpus. The petitioner in
this case is the representative of the California Wine Association,
and his avocation is to sell the wines of these houses to dealers in
the city of Chicago. There exists an ordinance in this city which
makes it incumbent upon all dealers in distilled or fermented lig-
uors to take out a license, paying into the city treasury a certain
sum of money for such license, and creating penalties for any at-
tempt to sell any of these goods in the city without taking out such
license. The ordinance is as follows:

“Section 1. No person, firm or corporation shall sell, or offer for sale, any
vinous liquors in quantities of one gallon or more at a time, within the city of

Chicago, without first having obtained, as hereinafter provided, a license so to

do for each place of business where vinous liquors are so sold or offered for sale.
* * w»
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_The petitioner was arrested, tried, and convicted under this ordi-
nance, and now petitions this court for a writ of habeas corpus upon
the ground that the ordinance itself is invalid, as being against the
exclusive power of congress to regulate commerce. The sole ques-
tion is whether this ordinance is an attempted regulation of inter-
state commerce,

The supreme court of the United States, in an unbroken line of
decisions, has held that any attempt to put any burden or restric-
tion upon interstate commerce, either by the way of taxing it, or re-
quiring a license from its agents or drummers, or a discriminating
license or tax upon any of its goods or products, is outside the
power of a state, and an infringement upon the powers of the na-
tional government. The line of distinction, it seems to me, is very
clear. The government of the United States has control and ex-
clusive power to regulate interstate commerce. The government of
the state has the power to look after police regulations, such as affect
the life, health, or morals of the citizens. Now, the sole question in
this case is whether this is a regulation of commerce, or whether it is
mere police regulation, calculated to affect the life, health, or morals
of the citizens of the state. Police regulations may incidentally
affect commerce, and yet remain police regulations. For instance,
there is unquestionable power in the state to prohibit the importa-
tion of infected articles, such as rags from yellow fever countries, or
other products from countries where contagion exists, or any products
that might carry the germs of smallpox or other infectious diseases.
The supreme court has repeatedly held that regulations of that char-
acter, although incidentally affecting commerce, were essential to
protecting the life, health, and morals of the citizens, and therefore
were police in their origin. In that way, those things are taken out
of commerce. The state, too, unquestionably has the right to regu-
late the manner in which certain articles are sold that are the sub-
ject-matter of state commerce. Gunpowder, nitroglycerin, poison,
and all those things which come from one state into another, and
which, except handled in a particular way or preserved in a particu-
lar way, would be dangerous to life, or health, or the public morals,
can be put within those restrictions that save them from danger
without in any way being chargeable with being a regulation of
interstate commerce, The supreme court has gone to the extent of
saying, in one case, that a law of the state requiring locomotive
engineers to take out a license before they are permitted to pursue
their avocations as locomotive engineers, although it applied to
the engineers on interstate roads, and to men who actually ran
from a point in one state to a point in another state in their runs,
is not an attempt to regulate interstate commerce, or any of the in-
strumentalities of interstate commerce, because it is perfectly ap-
parent that the safety of the man who travels is dependent upon
getting into the service of the road competent engineers and keep-
ing out of the service of the road incompetent engineers. In all
these cases it seems to me that interstate commerce cannot be said
to have any rights against the paramount superior right of the life,
health, and safety of the citizen. Anything that is essential to the
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life, health, and safety of the citizen cannot be a burden on interstate
commerce—cannot be a restriction of interstate commerce—because
no rightful interstate commerce can justly complain of any such
restriction. The difficulty in most of these cases is who is to judge
as to whether the supposed regulation is in the interest of life, health,
and the morals of the citizen.

It is urged that, whenever the state passes any measure, it be.
comes the judgment of the state that that measure is in the interest
of life, health, and public morals, and that therefore the court must
so accept it. I do not quite subscribe to that view. The constitu-
tion of the United States, and the laws of congress in pursuance
thereof, and the interpretation of the constitution and laws of con-
gress by the courts of the United States, are the supreme law of the
land. The United States, therefore, through its constituted tri-
bunals, is the judge as to whether a given exercise of power upon
the part of the state is in reality the exercise of a police power, or
is only an attempted restriction or regulation of interstate com-
merce. It may be one or it may be the other, but the judges of that
fact are the authorities of the United States and not the authorities
of the state. Therefore, the mere fact that this ordinance, or any
other ordinance or law upon one of these subjects, has been en-
acted by the authority of the state, is not in itself determinative of
its being an exercise of police power. That remains to be deter-
mined when the question is raised in a particular case in one of the
tribunals of the nation: If that were not the case, the local inter-
ests of each state might very seriously affect -interstate commerce.
A state in which, for instance, the dairy interest predominates,
might hold that oleomargarine was unhealthful, and therefore that
its prohibition or its regulation was a matter belonging to the state;
whereas, the people of the United States might look upon oleomar-
garine as a healthful product, and cheaper than the product pro-
duced by the dairy interests. On the other hand, in a state where
the lard interest predominated, it might look upon the dairy interest
as unhealthful to the people. The fact is that there are many doc-
tors now who frighten one every time he eats butter or drinks milk
as taking on himself the danger of tuberculosis. So that, if the sev-
eral regulations were to be left with the local governments, there
would be no telling where the power would fall in one case and
where it would fall in another. But it is left with the national pow-
er in its national tribunals.

So the sole question that arises now is, not what has Illinois (or
its submunicipal agency, the city of Chicago) determined respecting
the sale of intoxicating liquors, as to whether it is against the life,
health, or morals of the citizen, but what is the public policy of the
United States upon that question. If, in view of the public policy
of the United States, this traffic is not against the health and morals
of the citizen, then this ordinance cannot be defended on the ground
that it is a police regulation. Now, the supreme court, in the origi-
nal package cases (Leisy v. Hardin, 10 Sup. Ct. 681), and in some
other cases, has held that the traffic in liquors, in pure liquors, in-
cluding wines and distilled spirits, is not in itself immoral, or a dan-
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gerous or deleterious traffic; that it has always been one of the
commercial products traveling between state and state; and that it
is entitled to the same benefit and protection that all products,
whether of food or luxury or otherwise, are entitled to. In that
view of the public policy of the United States respecting this traffic,
I am bound to hold that this ordinance is not an exercise of the po-
lice power of the state, but is simply an attempted regulation of one’
of the products of interstate commerce,—an attempted regulation,
not in the interest of public health and public morality, but in the
interest simply of raising a revenue for the city; and, that being
the case, it must be held to be invalid.

The petition of the petitioner will be sustained, and an order may
be entered setting him at large. '

P —————— ]

. In re GREENWALD.
(Clreuit Court, N. D. California. November 18, 1806)

1. HaBEAS CorPUS—CONVICTION OF CRIME—DISCHARGE.

‘Where a prisoner, seeking to be discharged on habeas corpus, shows In his
petition for the writ that his imprisonment is under and by virtue of a judg-
ment of a court, competent to try the offenses for which he is imprisoned,
directing him to be imprisoned on conviction of such offenses, it is necessary
for him, in order to entitle himself to his discharge, to show the nullity of
such judgment, or that he has served the sentence pronounced by it.

2, IMPRISONMENT UNTIL PAYMENT OF FINE.

While there 18 no statute of the United States In terms providing that a fine
Imposed may be enforeed by imprisonment until it is paid, Rev. St. § 1042, im-
ples that this may be done; but there is nothing to indicate that such impris-
onment may be extended beyond the maximum term of imprisonment fixed by
congress in punishment of the particular offense denounced, and no authority
for imprisonment in a state prison in default of the payment of a fine imposed.

8. CRIMINAL Law—SUCCERSIVE SENTENCES.
Successive sentences may be imposed upon a defendant, convicted of seve
offenses Included in one indictment. :

In the Matter of the Application of Louis Greenwald for a Writ
of Habeas Corpus.

Crandall & Bull, for petitioner.
Samuel Knight, Asst. U. 8. Atty., for respondent.

ROSS, Circuit Judge. The petition for a writ of habeas corpus
in this case alleges that the petitioner, Louis Greenwald, is im-
prisoned in the California state prison, in charge of W. E. Hale, the
warden thereof, under judgment and commitment thereon of the
district court of the United States for the Northern district of Cali-
fornia. Annexed to and made a part of the petition is a copy of
the commitment. The commitment commands the marshal of the
district to take and keep and safely deliver the said Louis Green-
wald into the custody of the keeper or warden or other officer in
charge of the state prison at San Quentin, Marin county, Cal., forth-
with, and further commands the said keeper and warden and other
officer in charge of the said prison to receive from the marshal the
said Louis Greenwald, and keep and imprison him therein, “for &



