
KING V. BOARD oF' COM'nS. 583

a tax of H per centum on the dollar of assessed property in the
county in each year for the payment of any judgment, to the pay-
ment of which there is no money in the county treasury applicable.
\Vhatever my opinion might be of the true construction of this
section, in the absence of an interpretation of it by a judicial
tribunal of the state by which it was enacted, that interpretation
ought, in my opinion, to govern this court in the construction and
application of this statute now, and upon that ground the demurrer
should be sustained. This is a statute defining the powers and du-
ties of officers of a quasi municipal corporation of a state. Its con-
struction by the highest judicial tribunal of the state which enacted
it becomes a part of the law of that state, and is entitled to the same
consideration and effect as if that construction had been written into
the statute by the act of the legislature itself. Bergman v. Bly,
27 U. S. App. 650, 655, 13 C. C. A. 319, 322, and 66 Fed. 40, 43; Clai-
borne Co. v. Brooks, 111 U. S. 400, 410, 4 Sup. Ct. 489; Bolles v.
Brimfield, 120 U. S. 759, 763, 7 Sup. ct. 736; Detroit v. Osborne,
135 U. S.492, 499, 10 Sup. Ct. 1012; Dempsey v. Township of Os-
wego, 4 U. S. App. 416, 2C. C. A. 110, and 51 Fed. 97; Rugan v.
Sabin, 10 U. S. App. 519, 3 C. C. A. 578, and 53 Fed. 415; Travelers'
Ins. Co. v. Township of Oswego, 19 U. S. App. 321, 330, 7 C. C. A.
669, 674, and 59 Fed. 58, 63; Madden v. County of Lancaster, 27 U.
S. App. 528, 536, 12 C. C. A. 566, 570, and 65 Fed. 188, 192. The
fact that this court in another case took a different view of the mean-
ing of this statute, and the fact that when the court below decided
this case the opinion of the court of appeals of Colorado in People
v. Board of Com'rs of Rio Grande Co., supra, had not been announ-
ced, ought not, in my opinion, to stand in the way of the uniform
administration of justice under these statutes in the state and federal
courts in Colorado, according to the interpretation given them by
a high judicial tribunal of that state.
3. By the provisions of Colo. 1891, pp. 111, 112, it was made

the duty of the board of county commissioners to levy a tax of three
mills on the dollar eacb year "for the purpose of paying outstanding
warrants and other floating indebtedness." This tax has not been
levied, and I am of the opinion that under this statute the plaintiff
in error is entitled to a writ of mandamus to compel the levy of such
a tax to create a fund to he Implied to the payment of such warrants
in the order prescribed by the statutes, and on that ground the de-
murrer should be sustained.

KING v. BOARD OF COM'RS OF GRAND COUNTY.
(Circuit Court of Appeals, Eighth Circuit. November 2, 1896.)

No. 738.

JUDGMENTS ON COUNTY ,V"ARRANTS-TAX LEVY.
A board of county commissioners is not required, by section 8 or the 001-

orado statute of March 24, IS77 (Laws Colo. 1877, p. 219), nor by the statute
of April 28, 1887 (Laws Colo. 1887, p. 240), to levy a special tax to pay a
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judgment against it, founded upon warrants for customary county expenses,
but, at most, to make its levy for such expenses equal to the fUll amount
permitted by law, so long as such debts remain unpaid. Sanborn, Olrcult
Judge, dissenting.

In Error to the Circuit Oourt of the United States for the District
of Colorado.
Willard Teller (H. l\L Orahood and E. B. Morgan, on the brief), for

plaintiff in error.
Charles G. Clements and Sam W. Jones (L. B. France filed brief),

for defendant in error.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge. This case was before this court at the
December term, 1895, on a writ of error tbat was sued out by the
board of county commissioners, the present defendant in error.
Board v. King, 32 U. S. App. 1,.14 C.C. A. 421, 67 Fed. 202. After
the reversal of the former judgment in favor of Francis G. King,
the present plaintiff in error, he filed an amended petition for the
purpose of obtaining a writ of mandamus, which alleged, in sub-
stance, the following facts: That on July 25, 1891, the petitioner
recovered a judgment against the board of county commissioners of
Grand county, Colo., in the circuit court of the United States for the
district of Colorado, in the sum of $6,595 and costs; that said judg-
ment was recovered on warrants issued by Grand county, Colo., in
payment of ordinary county expenses,-that is to say, to pay the fees
of jurors, witnesses, county clerks, sheriffs, deputies, and judges of
election, and also to pay the salaries of county judges, county attar-

district attorneys, county commissioners. and county superin-
tendents of schools; that said warrants were so'issued between Jan-
uary 14, 1880, and November 23, 1882, and were duly registered be-
tween February 28,1882, and November 25,1882; that the judgment
recovered thereon remained wholly unpaid; that under the laws
of the state of Colorado no execution could be issued on said judg-
ment against the county; thaCbya law of the state enacted in 1885
it was provided that no warrants should be drawn on the county
treasury payable on demand, unless there were sufficient moneys in
the fund on which they were drawn to pay the same; and that there
was not at the date of the filing of the petition any money in the
county treasury of Grand county, Colo., on which a warrant could be
lawfully drawn to pay said judgment, nor would there ever be, un-
less the board of county commissioners of said county levied a tax
for that purpose. The petitioner further alleged that the board of
county commissioners of said county had the authority, and that it
was their duty, to levy a tax upon the taxable property of the county
to pay said judgment; that said duty was imposed by a statute of the
state of Colorado that was in force when said warrants were issued,
and when the judgment thereon was recovered, which provided that
when a judgment should be rendered against the board of county
commissioners of any county in the state no execution should is-
sue thereon, but the same should be levied and paid by a tax; that
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the petitioner had demanded of the board of county commissioners
that they cause a tax to be levied for the payment of said judgment,
and that said board had neglected and refused to levy any tax what·
ever for that purpose. The petitioner further in substance,
that a levy could be made under the laws of the state of Colorado to
an amount not exceeding five mills on the dollar, without such levy
being subject to any limitation by statute or otherwise. The board
of county commissioners demurred to said petition for the reason
that it failed to show that the petitioner was entitled to a writ of
mandamus compelling the levy of a special tax. The trial court
sustained the demurrer, and entered an order dismissing the peti·
tion. The case was heard in conjunction with the case of Stryker
v. Board (recently decided) 77 Fed. 567, inasmuch as both cases in-
volved a consideration of the same questions.
In view of the allegations of the petition, and the argument of

counsel for the petitioner, we must conclude that the duty sought to
be enforced in the case at bar is a duty which is supposed to have
been devolved upon the board of county commissioners by section
8 of the act of March 24, 1877 (Laws Colo. 1877, p. 219), which we
had occasion to consider and quote in the case of Stryker v. Board.
That section was in force when the petitioner's warrants were is-
sued, and when the judgment thereon was recovered, and it must be
presumed to be the statute to which particular reference is made in
the petition, and the one upon which reliance is placed to obtain
the relief sought for by the petitioner. Stated briefly, the theory
of the petitioner seems to be that section 8 of said act makes it the
imperative duty of the board of county commissioners of any county
against whom a judgment is recovered to levy a special tax to any
amount that is necessary for its payment, whether such judgment is
founded upon warrants issued for customary county expenses or for
extraordinary obligations that have been incurred by the county,
and that such duty may be enforced by mandamus at the instance
of any judgment creditor whose judgment is founded on obligations
incurred prior to the amendment of section 8 of said act, notwith-
standing all snbsequent legislation on the subject. For reasons that
are more fully stated in the case of Stryker v. Board, we cannot as-
sent to that view. We think that the legislature of the state did not
intend by the provision in question to authorize the levy of a special
tax to liquidate judgments that might be recovered on warrants is-
sued for ordinary county expenses. It did not intend to allow a
warrant holder of that class to reduce his warrant to a judgment,
and forthwith call upon the board of county commissioners to levy
a tax, without limit, for his benefit. That view of the section of the
statute in qnestion is wholly inconsistent with other sections of thp.
same act, with other laws enacted at or about the same time, and
with the general scheme which the legislature prescribed for the
administration of count.v finances. By the sixth section of the gen-
eral revenue law, passed on March 20, 1877 (Laws Colo. 1877, pp.
741,742), a limit was placed by the legislature upon the rate of tax-
ation for ordinary county expenses, of which all persons who had
dealings with the county, or who accepted or bought county war·
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rants, we:re bound. to notice. When they became creditors of
the county, they were advised thereby, and must be presumed to
have had that the board of county commissioners could
not levy a tax in excess of 10 mills on the dollar in anyone year for
the payment of ordinary county charges. By other provisions of
law they were advised that warrants issued for such demands against
a county could' only be paid in the order of their presentation and
registration. Now, in view of these facts (as we said, in substance,
in the case last referred to), the most that a person holding a war-
rant issued for ordinary' county expenses, or a judgment founded
thereon, is entitled to demand under section 8 of the act of March
24, 1877, is that, so long as his debt remains unpaid, the annual levy
for ordinary county expenses shall not be less than 10 mills on the
dollar, if a levy to that extent is required to produce a fund ade-
quate to pay his judgment. It may be conceded that the statute in
question did impose on the board of county commissioners the duty
of levying a tax to that amount annually, if it was necessary, to dis-
charge warrants drawn for ordinary county expenses; but, if the
duty in question is enforced by mandamus, it should be enforced for
the benefit of all warrant holders, rather than for the benefit of a
particular creditor. The tax levied should be paid into the county
revenue fund, to the end that all warrants drawn thereon may be
paid in the order of their priority, as the laws of the" state contem-
plate. While we admit the right of a warrant holder to sue there-
on in the federal courts, and to reduce the same to a judgment for
the purpose of availing himself of the remedy by mandamus, which
he can obtain in no other way in that forum (County of Greene v.
Daniel, 102 U. S. 187, 195; Davenport v. Dodge 00., 105 U. S. 237),
yet we cannot assent to the view that a judgment thus recovered is
to be paid in a different manner or order than that prescribed by
law for the warrants on which it is founded. A change in the form
of a county indebtedness from warrants to a judgment ought not
to work a change in the method or order of payment, although the
recovery of a judgment does conclusively establish the amount and
the validity of the debt. Ralls Co. Ct. v. U. 8., 105 U. S. 733.
It results from these views that the petition which was filed in the

trial court for the purpose of obtaining a writ of mandamus com-
pelling the levy of a special tax did not show that the petitioner
was entitled to such relief. It showed that the defendants had re-
fused to make a special levy for the purpose of paying the peti-
tioner's ju.dgment, but no law of the state made it their duty to make
such a levy. The petitioner did not aver that the defendants had
at any time failed to levy up to the maximum rate established by
law for ordinary county expenses, and, in the absence of such an
averment, we must presume that the board of county commission·
ers had performed its duty in that regard, and that it had thereto·
fore levied all the taxes that it was permitted, by the laws of the
state, to levy for that purpose. The present proceeding does Mt
appear to have been inaugurated with a view of enforcing any duty
that may have been imposed upon the defendants by the provisions
of the two acts of the legislature of the state of Colorado which were
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passed respectively on April 1, 1891, and April 8, 1893 (Laws Colo.
1891, p. 111; Laws Colo. 1893, p. 100). Therefore no reference need
be made on the present occasion to the provisions of those acts, or
to the rights of the petitioner acquired thereunder. Whatever the
petitioner's rights may be under the provisions of those acts is a
matter for future consideration, when proceedings are taken to en·
force the same. We think that the petitioner did not show that
he was entitled to a special levy under section 8 of the act of March
24, 1877, nor under the act of April 28, 1887, which latter act was
considered at some length in the case of Stryker v. Board; wherefore
the judgment of the circuit court must be affirmed.

SANBORN, Circuit Judge (dissenting). I am unable to concur in
the opinion and conclusion of the majority of the court in this case
for the reasons stated in my dissenting opinion in Stryker v. Board,
supra.

.l.n re LEBOL....
(Circuit Court, N. D. llIlnols. November 9, 1896.)

1. CITY ORDINANCE-POLICE POWER.
The fact that a law or ordinance has been enacted by the authority of a

state is not conclusive as to whether It Is an exercise of the police power of
the state. That question must be determined by the authority of the United
States.· .

2. SAME-VALIDITy-INTERSTATE COMMERCE.
A city ordinance, prohibiting the sale or offering for sale of vinous liquorK

without a license, Is not an exercise of the police power of the state, but is au
attempt to regulate one of the products of Interstate commerce, and Is there-
fore void.

Petition for writ of habeas corpus, filed by Lazarus E. Lebolt, of
the city of Chicago, for his release, being detained under a fine im·
posed under a city ordinance taxing drummers. Relator discharged.
Moses, Pam & Kennedy, for Lebolt.
Wm. G. Beale, corporation counsel of Chicago.

GROSSCUP, District Judge (orally). In the matter of the petition
of Lazarus E. Lebolt for a writ of habeas corpus. The petitioner in
this case is the representative of the California Wine Association,
and his avocation is to sell the wines of these houses to dealers in
the city of Chicago. There exists an ordinance in this city which
makes it incumbent upon all dealers in distilled or fermented liq-
uors to take out a license, paying into the city treasury a certain
sum of money for such license, and creating penalties for any at·
tempt to sell any of these goods in the city without taking out such
license. The ordinance is as follows:
"Section 1. No person, firm or corporation shall sell, or offer for sale any

vinous liquors in quantities of one gallon or more at II time, within the city of
Chicago, withorit first having obtained, as hereinafter provided, a license so to
do for each place of business where vinous liquors are so sold or offered for sale.. . ."
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