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. to exonerate them from liability, which is fraudulent and void.
But surely, if it be so, the fact can, and therefore must (under
Whitehead v. Shattuck), be shown in the action at law. See, also,
Buzard v. Houston, 119 U. S. 347, 7 Sup. Ct. 2;49, and Scott v. Nee·
ly, 140 U. S. 106, 11 Sup. Ct. 712.
Without prejudice to any right of the plaintiff respecting the

matters alleged in the bill if set up in the action at law, the bill
of complaint is dismissed. with costs.

GREENWOOD, A. & W. RY. et at. T. STRANG et aL
STRANG et al. v. GREENWOOD, A. & W. RY. et aL
(Circuit Oourt, D. South Carolina. December 4, 1896.)

L EQUITY JURISDICTIONo-MoNEY DEMAND.
The courts of the United States sitting In equity have no jurisdiction to

enforce 1I. demand for money only, unless there be an acknowledged debt, or
one establlshed by a judgment rendered, accompanied by an interest In the
debror's property or a lien thereon, created by contract or by some distinct
legal pl'OCeeding.

2. MECHANICS' LIENS-RAn-ROADS.
A railroad is not a building or structure, within the meaning of the South

Carolina mechanics' lien law, and Is not subject to such liens.

Mordecai & Gadsden and Trenholm, Rhett & Miller, for complain·
ants.
Mitchell & Smith, for defendants.

SIMONTON, Circuit Judge. These two cases have been con·
solidated, and were heard together. The first·named case was in·
stituted in the court of common pleas for Barnwell county, and
has been duly removed into this court. The second case was a bill
filed in this c()urt by W. B. Strang, Jr., & Co., in behalf of them·
selves.and all other creditors. The facts are these: W. D. Strang,
Jr., and Co., are railroad contractoL's. They entered into a con-
tract with the Greenwood, Anderson & Western Railroad Company
to construct a road from Seivern to Greenwood, and further to carry
on the road to Batesburg, S. C. The work was to be paid for, part
in cash, and part in bonds. For the purpose of this opinion, a
detailed statement of the contract is not necessary. It is suffi-
Cient to say that, after a very large portion of the work was per-
formed, differences arose between the contractors and the railroad
company, which led \0 a rescission of the contract, with a large
claim for work done on the part of the contractors. Thereupon the
contractors recorded in the proper offices of Barnwell and Lexing-
ton counties a mechanic's. lien on the railroad property, and claim-
ed the right to enforce it; whereupon the proceedings first named
were instituted by the railroad company, seeking an injunction
against the contractors, restraining them from setting up, seek-
ing to enforce, or proceeding under their mechanic's lien. The
state court granted a temporary injunction after hearing, and in
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that plight the case has come here. After these proceedings were
instituted, and the tempomry injunction granted, Strang, Jr., &
Co. filed a creditors' bilI in this court, charging insolvency upon the
part of the railroad company, bad faith and fraud in their conduct
under the contract, and setting up a large claim for money due to
them and unpaid under their contract, which has been secured by
the record of the mechanic's lien.
The first question which arises is, has this court jurisdiction be-

cause of a lien held by Strang & Oo.? The claim of Strang, Jr., &
00. is an unliquidated demand for money, in itself a matter prop-
erly cognizable in a court of law, and not within the jurisdiction
of this court, unless there be an acknowledged debt or one estab-
lished by a judgment rendered; accompanied by a right to the ap-
propriation of the debtor's property for its payment, or, to speak
with greater accuracy, there must be, in addition to such acknowl-
.edgment or established debt, an interest in the property, or a lien
thereon created by contract or by some distinct legal proceeding.
Smith v. Railroad 00., 99 U. S. 398; Scott v. Neely, 140 U. S. 113,
11 Sup. Ot. 712. It makes no difference what fraud may be char-
ged or even proved. "Unless a creditor has a certain claim on the
property of his debtor, he has no concern with his frauds." Wig-
gins v. Armstrong, 2 Johns. Oh. 144. As is expressed in Scott v.
Neely, the existence, before the suit in equity is instituted, of a lien
upon or interest in the property created by contract or by contri-
bution to its value by labor or material or by judicial proceedings
had, will enable that court to entertain a suit on a common-law de-
mand, notwithstanding the provisions of the constitution of the
United States preserving the right of trial by jury in suits at com-
!Don law, when the value in controversy exceeds $20. Scott v.
Neely is affirmed in Cattle 00. v. Frank, 148 U. S. 612, 13 Sup. Ct.
691. In order, therefore, to sustain the jurisdiction of the court
over the second bilI, it must be shown that the complainants have
secured a mechanic's lien. The first bilI and the injunction there-
under proceed upon the idea that the contractors are not entitled
to a mechanic's lien. The same question, therefore, is the crucial
question in each case: Is a contractor who is engaged in building
a railroad entitled to a mechanic's lien under the law of South
Carolina? The statute is in these words (Rev. St. S. O. § 2465):
"Any person to whom a debt is due for labor performed or furnished, or for

materials furnished and actually used, in the erecbion, alteration or repair of any
building or structure upon any real estate by virtue of an agreement with, or by
<:!Ollsent of, the owner of such building or structure, or any person having author-
ity from or rightfully acting for such owner in procuring or furlllishing such labor
Ilr materials, shall have a lien upon such building or structure, and upon the inter-
est of the owner thereof in the lot of land upon which the same is situated, to se-
C1lre the payment of the debt so due him, and the costs which may arise in en-
forcing such lien under this article, except as is provided in the following section."
This section is an exact copy of section 2350, Gen. S1. S. O. 1882,

which has the force of an act, and is also an exact copy of section
1 of the act of 1869 (14 St. at Large, 220).
Is a railroad a building or structure in the meaning of this act?

In the absence of any decision by the court of last resort of the
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state of South Carolina on this point, this court must reach its own
conclusion. No such case appears in the reports. In County
Com'rs v. Tommey, 115 U. S. 122, 5 Sup. Ct. 626, 1186, it was held
that a law giving mechanics and laborers a lien on buildings, in·
eluding the land on which they stand, for labor or materials in
their construction or repair, should not be extended to railroads,
unless there was clear and distinct language in the act including
railroads. This was put on the ground of public policy and the
interest of the public in railroads as a going concern. Were it
otherwise, railroads could be constantly obstructed, and their use
interrupted, by claims of this character, and the interest of the pub·
lie in them injured. The court discnsses the law of North Caro-
lina at length, and holds that there is nothing to take the case out
of the general rule laid down. The case of Brooks v. Railway, 101
U. S. 443, is quoted, and it is shown that case proceeded upon the
words of the Iowa statute expressly including "contractors, subcon·
tractors, material furnishers, mechanics, and laborers, engaged in
the construction of any railroad or other work of internal improve-
ment." .Meyer v. Hornby, Id. 728, depends on the same statute of
Iowa. Taylor v. Railway Co., 4 Dill. 570, Fed; Cas. No. 13,783, is
under the same statute. In National Foundry & Pipe Works v.
Oconto Water Co., 52 Fed. 43, affirmed in 7 C; C. A. 603, 59 Fed.
19, the question is made to depend upon the public policy of the
state in which the lien is sought to be upheld.· After a review of
the Wisconsin cases, the court held that the exemption from me-
chanics' liens enjoyed in that state by public corporations does not
extend to quasi public corporations, like a waterworks company or
a railroad. The public policy of South Carolina in this respect
has no distinct expression. In Watson v. Bridge Co., 13 S. C. 434,
a mechanic's lien was enforced against the Columbia Bridge Com-
pany. The question before the court, however, did not bear in
any wayan the validity of the lien per se. That point was not
raised or discussed or even suspected in the case.
There mayor may not be significance in the language used in the

general railroad law (section 1691, Rev. St. S. 0.) giving priority to
judgments against a railroad for injury to person or property over
any mortgage to secure bonds of the company. That section says:
"Said judgment shall relate back to the date when the cause of acmon arose, and

ehall be a lien as of that date, of equal force and effect with the lien of employ(ls
for wages upon the Income, property, and franchises of said corporation, enforcea·
ble," etc.

It may be that this protection contemplated for employes for
wages excludes the idea that the legislature favored any other con·
tractors with railroad companies.
The decision in County Com'rs v. Tommey, supra, seems to con·

trol this case, and will be followed.
But, although the jurisdiction of the court cannot be maintained

upon the theory that Strang & Co. have a lien, yet there are other
grounds of equity which demand the retention of the cause. The
pleadings disclose an account between these parties running over
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a series of months, complicated and intricate, which cannot be
unraveled before a jury so as to give complete and adequate rem-
edy at law. Devereux v. McCrady (S. C.) 24 S. E. 77. The bill
seeks the complete rescission, and the release from further perform-
ance of an executory contract. The bill by Strang, Jr., & Co.,
the cases now being consolidated, has the full force and effect of,
and practically is, a cross bill on the removed cause, and .in that
view must be retained. An order will be passed continumg the
restraining order in the first case, reserving for the present the
question of appointing. a receiver, and referring the" case to a spe-
cial master.

MAYOR, ETC., OF KNOXVILLE v. AFRICA.

CITIZENS' RY. CO. v. AFRICA.

(Circuit Court of Appeals, Sixth Circuit. October 5, 1896.)

Nos. 888 and 38I:l.

L APPEALS FROM PRELIMINARY INJUNCTIONS-DECISION ON MERITS.
Upon an appeal from an order granting a preliminary Injunction, where the

question Involved is one of law, determining the ultimate rights of the parties,
and is fully presented by the record, the court of appeals will decide the same
upon the merits, and render a decree finally disposing of the case.

I. RAILWAYS-HIGHTS OF "WAY IN STREETS AND HIGHWAYS-LEGISLATIVE POW-
CONSENT.

Under the well-settled law of Tennessee, the power to grant to a public cor-
poration a right of way foc the operation of public railroads, commercial or
street, on or over a particular street or puolic highway, resides primarily in
the legislature, but may be delegated to municIpal governments.

I. SAME-LEGISLATIVE OR MUNICIPAL GRANTS-ASSIGNABILITY.
A railway right of way In a public street, whether granted by legislature or

city council, or in any other valid mode, Is an easement, and as such is a prop-
erty right, capable of assignment, sale, and mortgage, and entitled to all the
constitutional protection afforded other property rights and contracts.

4. SAME.
In Tennessee, two things seem essential to the maintenance and operation of

a street rallroad: First, a corporate organization, obtained from the state, under
the general incorporation law, whereby the franchise essential to the operation
of a street railroad for tolls, is to be acquired; second, a right to enter upon par-
ticular streets and occupy them with the necessary tracks and eqUipment,
which right is to be procured by contract with the city authorities, to Whom the
authority to make the proper grant has been delegated by the legislature. Mill
& V. Code, § 1921.

Ii. SAl.IE-POWER OF CITY COUNCIL-DEFINITE DESIGNATION OF ROUTE.
Under a general Incorporation law for street railways, which requires the

charter to set out the termini and general ronte of the proposed road, and pro-
vides that no streets shall be occupied until the "consent" of the city authori-
ties is first obtained by au ordinance, prescribing the "terms" thereof (Mill. &
V. Code, §,§ 1920-1925), the power of the city to so consent is limited to the
streets included between the termlnl and in the general route described in the
charter; and a further grant, purporting to give a right of way over all the
streets of the city, present or prospective, thereby delegating to the company the
pOwer to elect from time to time the streets which it will occupy, Is invalid.
70 Fed. 729, reversed.


