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The record shows that the suit was on letters patent containing
three or more claims, and that the bill of complaint charged generally
infringement, but that it in no particular indicated what special
claims were infringed. 'l'he answer was equally general in its de-
nials. It also, in general terms and without any spe.cification,
averred that a disclaimer was necessary. As the cause proceeded,
the complainants limited their issues to claim 1 of the patent. No
other claim was submitted to the judgment of the court, or passed on
by it. Under these circumstances, had the circuit court the duty to
withhold the complainants' costs, because the complainants had not
disclaimed as provided in the statutory provisions referred to? We
think not. There was nothing on record to show that any claims
in the patent needed to be disclaimed within the purview of those
provisions, and the court had not been asked to pass on any claims
except the first one, even if it could have been required to do so
merely for a matter of costs. Under these circumstances, we are gov-
erned by Fabrics Co. v. Smith, 100 U. S. 110, as applied in Paper-Bag
Cases, 105 U. S. 766, 770, 772, and appearing in all essential par-
ticulars, including the issue of an injunction, like the case at bar.
The general rule is also well stated in Mills v. Green, 159 U. S. 651,
653, 16 Sup. Ct. 132.
The appellants produce a certified copy of the opinion in Fabrics

Co. v. Smith, which states the case somewhat differently from the
official report, but, as to all such differences, the latter is to be fol·
lowed. 131 U. So Append. xvii., xviii. Moreover, an examination of
the record of the case in the circuit court shows that it wa!l correctly
reported.
There is no warrant, as the law now stands, for any special costs,

as prayed for by the appellees. The appeal is dismissed, with costs
in this court for the appellees incident to their motion to dismiss.

NEWCOMBE v. MURRAY et al.
(Circuit Court, S. D. New York. December 24, 1896.)

REVIVAL OF ACTION-PARTIES.
By the will of A., his wife, B., was named as his sole executrix and

legatee, but she failed to qualify as executriX, and soon afterwards died.
.. N., as administrator of both B. and A., then bi'ought suit for an accounting
of the profits of a partnership In lottery shares between A. and defendants,
which suit was abated by the death of N. Held" that A.'s representative
should be made a party to a bill to revive by the administrator de bonis non
of B., as the property had never vested In B.

George Bliss, for complainants.
Francis Lynde Stetson and Charles E. Coddington, for defendants.

COXE, District Judge. The original bill was filed December 18,
1888, by Richard S. Newcombe as administrator, cum testamento
annexo, of Isaac Bernstein and also of Louisa Bernstein, deceased,
asking for an accounting of the profits of a partnership between
Isaac Bernstein and the defendants growing out of the business of
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the Louisiana State Lottery. The defendant Morris appeared and
filed a plea disputing the jurisdiction of the court for the lack of
diverse citizenship. 'fhe defendant Murray filed an answer and some
proofs were taken against Murray and also on the plea filed by Mor-
ris. In the summer of 1891 Newcombe died. Since then nothing
has been done except to bring this bill of revivor which was filed
February 25, 1896, by Stephen G. Sharpe and Bella Simmons as ad-
ministrator and administratrix, de bonis non cum testamento an-
nexo, of Louisa Bernstein, deceased. On the 26th day of May, 1895,
the defendant John A. Morris died intestate leaving three children,
his only heirs at law and next of kin, surviving; one of whom, Alfred
H. Mprris, was duly appointed administrator. The first two grounds
of demurrer dispute the right of Sharpe and Simmons to revive, as
they represent the estate of Louisa Bernstein only and not the estate
of Isaac Bernstein. The other grounds of demurrer are confined
more especially to defects in the original bill.
The revivor of a suit by or against the representatives of a de-

ceased party is a matter of right. It is looked upon as a mere con-
tinuance of the original suit. If the cause of action survive the im-
portant inquiry is whether the person who asserts the right to revive
is entitled to such right as the legal representative of the original
plaintiff. Clarke v. Mathewson, 12 Pet. 164; Sharon v. T'erry, 36 Fed.
337,346; Terry v. Sharon, 131 U. S. 40, 46, 9 Sup. Ct. 705. In Bettes
v. Dana,2 Sumn. 383, Fed. Cas. No. 1,368, Judge Story says:
"Nothing can be more clear, than, that Upoi! a bill to revive, the sole questions

before the court are the competency of the !),xties, and the correctness of the
frame of the bill to revive."
In Fretz v. Stover, 22 Wall. 198, the court, at page 204, says:
"Nothing could be brought into the litigation by the bill of revivor besides the

mere question whether the brother, brought in on the bill of revIvor, was the
executor of the will of Stover, anC!. oif< legatee and devisee."
See, also, Gunnell v. Bird, 10 Wall. 304, 308; 3 Daniell, Ch. Prac.

pp. 1710, 1711; Story, Eq. PI. (10th Ed.) §§ 377-624.
It is thought, therefore, that the present inquiry should be con-

fined to the first two grounds of demurrer.
The, rule applicable to reviving actions in circumstances like the

present is clearly stated in Daniell's Chancery Practice (volume 3, p.
1700), as follows:
"Where an abatement of a suit takes place before decree, the only person

entitled to revive, where the abatement has occurred by the death of a sole plain-
tiff, is the representative, real or personal, as the case may be, of such plaintiff,
unless, indeed, the bill was originally filed by the plaintiff in a representative
capacity, viz., as executor or administrator of a person deceased, in which case
the party to revive will be the individual in whom the representation of the
deceased person is vested, and not the representative of the original plaintiff,
unless such representative is also clothed with the character of representative of
the original testator or intestate: thus, if a bill is filed by the administrator of
a creditor who dies, the bill of revivor must be filed not by his personal repre-
sentative, but by the administrator de bonis non of the creditor."
The original bill was filed by Newcombe as administrator of both

Isaac and Louisa Bernstein. Assuming the original bill to be cor-
recily framed the proper persons to revive would, therefore, be the
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administrators, de bonis non, of Isaac and Louisa. The revived
action w01lld then have the same legal status as the original. If the
object be to revive in the name of one of the original parties it would
seem that the attempt should be made on behalf of the one in whom
the title was alleged to reside and not the one having only a contin-
gent interest depending upon the performance of a condition subse-
quent.
The complainants are hardly in a position to deny the interest of

Isaac Bernstein's representative. Th(l original bill proceeds upon the
theory that the shares owned by and assigned to Isaac Bernstein
passed to Newcombe, as Bernstein's administrator, were held by
Newcombe at the time he began the original suit and entitled Bern-
stein's estate to receive a large sum of money, which estate would
suffer irreparable injury unless the defendants were restrained from
receiving profits which belonged to it. Isaac died March 18, 1885,
leaving a will by which he made his wife, Louisa Bernstein, sole
executrix and sole legatee. Louisa never qualified as executrix and
on the 16th day of September, 1885, she died. The title to the chose
in action did not, therefore, vest in her. On the 24th of December,
1885, Newcombe was appointed administrator cum testamento, of
Louisa's estate. If the complainants' present position be correct
Newcombe need have done nothing more. The present chose in
action was vested in him as the representative of Louisa. He could
have begun the action in that capacity. He evidently entertained a
different opinion for on the 14th of January, 1886, he was appointed
administrator of the estate of Isaac Bernstein. Newcombe was first
appointed administrator of Louisa; if the chose in action had already
passed to her estate he took the title as her represelltative, and,
when three weeks later he became the administrator of Isaac's estate,
there was nothing for him to take. Everything had vested in
Louisa's administrator. He did not proceed upon this hypothesis.
He was of the opinion that Isaac's personal property vested in him
as administrator and that the title remained there until, in the due
administration of the law, it passed to some one else.
The proposition that the representatives of Louisa Bernstein can

alone maintain the action seems inconsistent with the frame of the
original bill. The court is inclined to the opinion that the legal
status of the cause of action is correctly stated in the original bill
and that the representative of Isaac's estate should be a party. In
contemplation of law Newcombe, as administrator of Isaac, was a
distinct person from Newcombe as administrator of Louisa. As-
sume, in order to make the situation more clear, that John Doe had
been appointed administrator of Louisa's estate. The title to the
lottery shares must then, at the commencement of the suit, have been
in Newcombe or Doe. It is not easy to see how the title to personal
property can be in two persons at the same time. If Doe had died
Newcombe could have proceeded with the action. If Newcombe had
died the action would have abated. Doe could not have carried it on
as administrator of Louisa's estate. If both had died the party to
revive it would have been the representative of Isaac and not of
Louisa. It showd be remembered that so far as appears the situa-
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tion as to title is precisely as it was when the original bill was filed.
If the title to Isaac's personal property ever vested in his adminis-
trator it is there yet. There is nothing to show that the estate has
been administered upon and its surplus distributed. Non constat
the claims of creditors are sufficient to swallow up the entire assets
so that nothing passes to the representatives of Louisa.
The court has been referred by counsel for complainants to section

2666 of the New York Oode. It would seem that this section does
not bear even remotely upon the point at issue. The citation is
probably a mistake of the printer, section 2606 being intended; stilI
the court is unable to see how the title to the shares in controversy
is affected especially in the absence of proof that proceedings have
been taken under the section referred to. For aught that appears
the title is exactly where it was wnen the action was commenced,-
in Isaac Bernstein's representative. It follows that the first two
grounds of demurrer must be sustained with leave to the complain-
ants to amend within 20 days by making the representative of Isaac
Bernstein a party, or otherwise, as they may be advised. As to the
other grounds the demurrer is overruled without prejudice to their
further consideration should the action be hereafter revived.

UNITED STATES v. LA CO:M:PAGXIE FRANCAISE DES CABLES TELE-
GRAPHIQUES et al,

(Circuit Court, S. D. New York. December 15, 1896.)
1. LAVING CABLES TO FOREIGN COUNTRIES-RIGHTS OF UNITED STATES.

It would seem that no one, allen or native, has any right to establish a physical
connection, as by means of a telegraphic cable, between the shores of this
country and any foreign country, without the consent of the United States.
Whether such consent shall be granted or refused is a political question, which,
in the absence of legislation, would seem to rest with the executive.

2. SAME-PRELIMINARY INJUNCTION.
A preliminary injunction agalnst laying to our shores a cable connecting with

a foreign country, without the consent of the government, will not be granted,
at the instance of the latter, where the connection has been completed before
the motion was submitted, and it does not appear that the United States will
Buffer any irreparable injury by its operation until final hearing.

This suit is brought by the district attorney and the attorney
general of the United States against La Oompagnie Francaise Des
Cables Telegraphiques, the United States & Hayti Telegraph &
Cable Company, and the United States & Hayti Gable Oompa-
ny to prevent the defendants from laying and landing at Ooney
Island a telegraphic cable between this country and Hayti, with-
out the consent of the government of the United States. Motion
was made for a preliminary injunction upon bill and affidavits.
Wallace Macfarlane, U. S. Atty., and Elisher Root, for the motion.
Robert G. Ingersoll and Frederick R. Ooudert, opposed.

LACOMBE, Circuit Judge. A careful examination of the papers
and briefs has Jiot induced any change in the opinion expressed


