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Lemar, in Lincoln county, Nev.; that he is familiar with all the facts
concerning the suit, and especially with the state of feeling of the
citizens in that community with reference to the subject-matter of
the suit. Owing to the absence of petitioner from the state, it is
self-evident that Mr. Cohen, his attorney in fact, would have a better
knowledge as to the existence of the local influence or prejudice, and
his affidavit in this respect would naturally be more satisfactory
than that of the petitioner himself.

The facts as to the existence of the local influence and prejudice
against petitioner is stated in clear,strong,direct, and positive terms.
The requirements of the law in this respect have been fully com-
plied with. But it is argued that admitting that the averments in
the petition as to the existence of local influence and prejudice in
Lincoln county and in the adjoining counties are true, yet this court
should take judicial knowledge that there are four judicial dis-
tricts in this state; that it is not true that the local prejudice ex-
ists in the different judicial districts, although so stated in the
petition, and strong reasons given therefor; and that great hardship
would be imposed upon the plaintiffs by the removal of the cause to
this court. In reply to this it is only necessary to say that if it has
been clearly made to appear that such local influence and prejudice
does exist, as stated in the petition, the question as to the hardship
upon the parties, if any, cannot be considered by this court. The
duty of courts ends by giving to the various provisions of the stat-
ute a proper legal construction. They have nothing to do with the
wisdom, policy, or expediency of the law. Those matters were set-
tled by the passage of the act. TUnder the laws of the state of
Nevada, all civil actions must be tried in the county where the
cause arose, or in the county where the defendants, or either of
them, reside, subject to a change of the place of trial, among other
grounds, “when there is reason to believe that an impartial trial
cannot be had therein.” Gen. St. Nev. §§ 3040, 3043. There is no
certainty that the change of the place of trial could be taken by the
defendants to any other state court or to anv other judicial district.

Petitioner has in all respects made out such a case as makes it the
duty of this court, in conformity with the provisions of the existing
law upon the subject, to order the cause to be removed to this court.
It is so ordered. .
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GAMEWELL FIRE-ALARM TELEGRAPH CO. et al. v. MUNICIPAL
: SIGNAL CO. et al

(Circult Court of Appeals, First Circunit. October 23, 1806.)
No. 183.

1. CosTs 1N PATENT SuUrrs—DISCLAIMER.
Where infringement of a patent is both alleged and denied in general terms,
without particularizing any claims, but at the trial the issue is confined solely
to one claim, which is sustained, there is no necessity, under Rev. St. §§ 973,
4922, for filing any disclaimer, and a failure to do so does not affect the court’s
discretion to allow costs to complainant.
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2. APPEAL—DISMISSAL—QUESTION OF COSTS.

Where, after the granting of an interlocutory decree and accounting, the pat-
ent expires, and the patentee then waives the accounting, and takes a decree
for nominal damages and costs, the only substantial question raised by an ap-
peal therefrom is the question of costs, and, as that is in the discretion of the
court below, the appeal must be dismissed.

3. OrrICIAL REPORTS—CONCLUSIVENESS.
Where a certified copy of an opinion of the supreme court, introduced on
the trial of a cause, differs from the official report as published, the latter
will control as to all such differences.

Appeal from the Circuit Court of the United States for the District
of Massachusetts.

This was a suit by the Municipal Signal Company, licensee, and
James F. Oyster, assignee, to restrain the Gamewell Fire-Alarm
Telegraph Company and others from infringing letters patent No.
178,750, granted June 13, 1876, to Henry Ennis, for an improvement
in telegraphic fire alarms. The only contest was upon claim 1 of the
patent, and the court sustained the same, found infringement there-
of, and entered the usual interlocutory decree for an injunction and
an accounting. 52 Fed. 464. From this decree an appeal was
taken by defendants, pending which the patent expired, and the ap-
peal was consequently dismissed. 61 Fed. 208, 9 C. C. A. 450. The
complainants thereafter waived their rights to profits and damages,
and requested a final decree in the nominal sum of one dollar dam-
ages and the costs of the suit. Defendants objected to the allowance
of costs, on the ground that complainants had failed to file a diselaim-
er, under Rev. St. §§ 973, 4922. The court below held that the pro-
visions id respect to disclaimers did not apply, and, in the final de-
cree, gave costs to the complainants. From this decree defendants
appealed, and complainants have now moved to dismiss the appeal.

Chas. N. Judson, for appellants.
James H. Lange and Odin B. Roberts, for appellees.

Before PUTNAM, Circuit Judge, and NELSON and WEBB, Dis-
trict Judges.

PUTNAM, Circuit Judge. The appellees, who were the complain-
ants below, move to dismiss this appeal. The suit was for the in-
fringement of a patent for an invention. On the hearing, on bill,
answer, and proofs, the court adjudged that claim 1 of the patent was
valid, and had been infringed, and thereupon it entered the usual
interlocutory order for an account and an injunction. Before fur-
ther proceedings in the suit, the patent expired, and the complain-
ants waived an accounting, and took a decree for the nominal dam-
ages of one dollar. The court allowed them costs, against the ob-
jection of the appellants, who were the respondents below. The ap-
pellees now move to dismiss the appeal, on the ground that, as the
suit is in equity, the allowance of costs was a discretionary matter,
from which no appeal lies; but the appellants contend that the de-
cree was in violation of sections 973 and 4922 of the Revised Statutes,
and is therefore one over which this eourt has jurisdiction, even if
costs were the only substantial matter involved, and that it must
be reviewed by us.
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The record shows that the suit was on letters patent containing
three or more claims, and that the bill of complaint charged generally
infringement, but that it in no particular indicated what special
claims were infringed. The answer was equally general in its de-
nials. It also, in general terms and without any specification,
averred that a disclaimer was necessary. As the cause proceeded,
the complainants limited their issues to claim 1 of the patent. No
other claim was submitted to the judgment of the court, or passed on
by it. Under these circumstances, had the circuit court the duty to
withhold the complainants’ costs, because the complainants had not
disclaimed as provided in the statutory provisions referred to? We
think not. There was nothing on record to show that any claims
in the patent needed to be disclaimed within the purview of those
provisions, and the court had not been asked to pass on any claims
except the first one, even if it could have been required to do so
merely for a matter of costs. Under these circumstances, we are gov-
erned by Fabrics Co. v. Smith, 100 U. 8. 110, as applied in Paper-Bag
Cases, 105 U. 8. 766, 770, 772, and appearing in all essential par-
ticulars, including the issue of an injunction, like the case at bar.
The general rule is also well stated in Mills v. Green, 159 U. 8. 651,
653, 16 Sup. Ct. 132,

The appellants produce a certified copy of the opinion in Fabrics
Co. v. Smith, which states the case somewhat differently from the
official report, but, as to all such differences, the latter is to be fol-
lowed. 131 U. 8. Append. xvii., xviii. Moreover, an examination of
the record of the case in the circuit court shows that it wag correctly
reported.

There is no warrant, as the law now stands, for any special costs,
as prayed for by the appellees. The appeal is dismissed, with costs
in this court for the appellees incident to their motion to dismiss.

NEWCOMBE v. MURRAY et al.
(Circult Court, S. D. New York. December 24, 1898.)

REVIVAL OF ACTION—PARTIES.

By the will of A, his wife, B.,, was named as his sole executrix and
legatee, but she failed to qualify as executrix, and soon afterwards died.
_N., as administrator of both B. and A., then brought suit for an accounting
of the profits of a partnership in lottery shares between A. and defendants,
which suit was abated by the death of N. Held, that A.’S representative
should be made a8 party to a bill to revive by the administrator de bonis non

of B., as the property had never vested In B.

George Bliss, for complainants.
Francis Lynde Stetson and Charles E. Coddington, for defendants.

COXE, District Judge. The original bill was filed December 18,
1888, by Richard 8. Newcombe as administrator, cum testamento
annexo, of Isaac Bernstein and also of Louisa Bernstein, deceased,
asking for an accounting of the profits of a partnership between
Isaac Bernstein and the defendants growing out of the business of



