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(District Court, D. Washington, N. D. December 7, 1896.)

1. SEAL FISHERIES-BEHRING SEA-FoRFEITURES.
Upon forfeiture of a vessel, for a violation of the act of congress of. April 6,

1894, relative to sealing in Behring Sea, the crew of such vessel are not en-
titled to share in the proceeds of the sale to the extent of the wages due them.

2. SAME-FORFEI'l'URE OF SEAL SKINS.
Upon such forfeiture, seal skins, forming part of the cargo, which were

taken outside the prohibited limits, and before any violation of the act oc-
curred, are not subject to forfeiture.

8. SAME-INTENT-EQUIPAGE OF VESSEL.
Forfeitures under said act do not depend upon questions of intent on the

part of the owners of the vessel or her equipage, and, accordingly, instruments
forming part of her equ:page, though belonging to others than her owners,
are forfeited.

In Admiralty.
Libel of Information by William H. Brinker, United 81ntes attorney, alleging

forfeiture to the United States of the schooner James G. Swan, her tackle, ap-
parel, furniture, and cargo, by virtue of section 8 of the act of congress of April
6, 1894, entitled "An act to give effect to the award rendered by the tribunal
of lIl'bitration, at Paris. under the treaty between the United States and Great
Britain concluded at Washington, February twenty-ninth, eighteetll hundred and
ninety-two, for the purpose of submitting to arbitration certain questions con-
cerning the preservation of fur seals," which reads as follows: "Sec. 8. That,
except in the case of a lllftster making a false statement under oath in violation
of the provisions of the fourth section of this act, every person guilty of a viola-
tion of the provisions of this act, or of the regulations made thereunder, shall
for each offense be fined not less than two hundred dollars, or impriROO.ed not less
than six months, or both; and all vessels, their tackle, apparel, furniture and
cargo, at any time used or employed in violation of this act or of the regulations
made thereunder, shall be forfeited to the United States,"-and alleging, as
muse for forfeiture, that the schooner James G. Swan was, on the 5th day of Au-
gust, 1896, found employed in killing and capturing fur seals in the waters of
Behring Sea, within the limits of a zone of 60 geographiC'll1 mlles surrounding
the Pribilov Islands, In violation of the first: section of said act, which reads as
follows: ''That no citizen of the United States, or person owing the duty of
obedience to the laws or the treaties of the United States, nor any person be-
longing to or on board of a vessel of the United States, shall kill, capture, or pur-
sue, at any time, or In any manner whatever, outside of territorial waters, any
fur seal In the waters surrounding the Pribilov Islands within a zone of sixty
geographical miles (sixty to a degree of latitude) around said Isl1md, exclusive
of the territorial waters." 28 Stat. 52-55. The owners of the vessel have ap-
peared as clailllilnts, and filed an answer denying that the vessel was at any
time employed In violation of law. The members of the crew have also inter-
vened, and by their pleadings deny that any forfeiture has been Incurred, and
asserting innocence on their part of any intention to violate the law, and that,
inasmuch as the law does not specifically declare a forfeiture of wages, they are
entitled, in any event, to receive their wages out of the proceeds of a sale of the
vessel and cargo. The intervener Beninghausen claims to be the owner of the
chronometer which was used in the navigalion of the vessel, and prays for restora-
tion thereof. Findings and decree for the United States.
Wm. H. Brinker, U. S. Atty.
James B. Metcalfe, for claimants and interveners.
Henry F. McClure, for interveners.
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HANFORD, District Judge (after stating the facts). By the un-
contradicted testimony in this case it appears that the schooner
James G. Swan was seized by the master of the United States rev-
enue cutter Perry, in Behring Sea, on the 5th day of Augnst, 1896.
At the time of the seizure, there was found on board of her 53 fur
seal skins in salt, which had been secured on the 2d day of August,
in the waters of Behring Sea, outside of the prohibited zone, the
canoes and boats used in pursuing seals were all away from the ves-
sel, and, when called in, brought to the vessel the bodies of 40 fur
seals, which had been taken during that day.
Whether or not a forfeiture has been incurred depends upon a

disputed question of fact as to the position of the vessel at the time
of the seizure; that is to say, whether she was then inside or outside
of the prohibited zone. On the part of the government it is shown
that, according to the observations and reckoning of the officer char-
ged with the responsibility of navigating the revenue cutter Perry,
the position of the vessel at the time of the seizure was 55 deg. 51
min. north latitude, and 170 deg. 39 min. west longitude, which would
be approximately 4 miles within the circle of 60 miles from the Pri-
bilov Islands. And it is also proven that, according to the reckoning.
and observations of Oapt. F. L. Bangs, who was employed as navi-
gator on board the schooner James G. Swan, the latter vessel was,
at 8 o'clock a. m. on the 5th day of August, which was about two
hours and a half before the seizure, in latitude 55 deg. 31 min. and
longitude 171 deg. 13 min., which would be outside the circle, and
that whatever distance was traversed on that day, after 8 o'clock, was
in a southerly or southeasterly course, which would take her away
from the prohibited zone, except as she might have made in the op-
posite direction by drifting with the current. According to his own
testimony, Capt. Bangs determined his position on the morning of
August 5th, in part by an observation then taken and in part by dead
reckoning; and I do not find, in his testimony, or in the vessel's log,
a statement in detail of the courses and distances sailed, by which
his reckoning may be verified. On the other hand, Oapt. Brown,
navigating officer of the Perry, shows that his reckoning was veri-
fied and corrected by three different observations made during the
day. The corroborating evidence is of no importance, for it only
tends to prove that the positions of the vessels were determined by
their respective navigating officers, as above stated. As I am obliged
to decide in favor of one or the other of the two positions given, I
must necessarily conclude that the navigating officer of the revenue
cutter has given the true position, for the reason that the testimony
shows great care on his part, and precision in ascertaining the true
position, and verifying his work, and keeping an accurate record
thereof, while Capt Bangs appears to have been to some extent neg-
ligent.
In the argument on behalf of the crew, it was insisted that the

law does not declare a forfeiture of wages. Therefore, these men
are entitled to share in the proceeds of the sale of the vessel and
cargo, to the extent of the amount due them for wages. To this I
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cannot agree. The law does, in positive terms, declare a forfeiture of
the thing upon which these men claim to have a lien for their wages,
and, according to all rules for the interpretation of statutes of this
dass, the forfeiture is entire; that is to say, the thing in its entirety
is absolutely forfeited to the government. Counsel for the inter-
veners has earnestly insisted that at least the 53 seal skins which
were secured before any violation of the act should be released, and
he contends that the forfeiture only extends to so much of the cargo
of any vessel as shall have been used or employed in violation of the
act. He would give effect to the words, "at any time used or em-
ployed in violation of this act, or of the regulations made thereun-
der," as referring to and governing all the preceding words of this
sentence, including the word "cargo." 'The grammatical construc-
tion of the sentence, and the punctuation, it seems to me, give plausi·
bility to this contention, for the statute belongs to the class of penal
statutes, which must be strictly construed. Probably the true read-
ing of the act would be this: All vessels at any time used or em-
ployed in violation of this act, or of the regulations made thereun-
der, shall, together with their tackle, apparel, furniture, and cargoes,
be forfeited to the United States. But in the case ofa penal stat-
ute it is very doubtful whether the court can aRsume so much latitude
as to transpose the words of a sentence in order to change the mean-
ing thereof. The forfeiture takes place regardless of any question
of intent on the part of any owner of the vessel or her equipage or
cargo, or any part thereof, or any interest therein. Therefore, al-
though the hull of the vessel may have been owned by the claimants,
and the chronometer owned by another person, the chronometer
must be included in the forfeiture as well as the hull.
It is shown by the testimony that, on the 2d day of August, while

the boats and canoes were engaged in sealing, one of the canoes, with
two Indians belonging to the crew, became lost in fog, and that the
vessel, in searching for them, sailed northward toward's the pro-
hibited zone; and that circumstance is given as a reason for the ves-
sel having approached so near to the prohibited line, and it is shown
by the testimony that, before engaging in sealing, she turned back
on her course, and sailed a distance of 40 miles, measured by her
patent log. But the witnesses who state the fact as to the distance
measured by the log on the return give only an estimate or conjec-
ture as to the distance sailed towards the prohibited zone before
turning back, and the vessel was not cruising in search of her lost
men at the time of the seizure, for her boats were then employed in
sealing. In this, I think, they have failed to show good faith. But
good faith, or the want of it, is not an element in the case. Let there
be a decree as prayed for in the libel of information, except as to
the 53 seal skins, which will be released.
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BAYLOR et a!. T. TAYLOR et aL
(CircuIt Court of Appeals, Fourth Circuit. November 25, 1896.)

No. 196.

t. MARITIME LIENS-EMPLOYES ON STEAM DREDGE-ADMIRALTY JURISDICTION.
A steam dredge, without motive power, engaged in deepening navigable

waters, and capable of being towed from place to place, is a "vessel," in
the meaning of Rev. St. § 3, and Is within the admiraltJ' jurisdiction. Con-
sequently, the persons employed on her and on her scows in srich work
are "seamen," In the meaning of Rev. St. § 4612, and entitled to a marl·
time lien for their services.

B. SAME-RANK OF SEAMEN'S LIEN FOR WAGES-PRIORITY.
Lien of the engineers and of the dredge, as seamen, outranks

claIms for towage and supplles furnished for the same voyage or under-
taking.

S. SAME.,-LIENS FOR TOWAGE AND SUPPLIES-PRIORITIES-COURT RULES.
Liens for towage and supplies furnished near the same time, and for the

same voyage or undertaking, are of equal rank, and must be discharged pro
rata; and the power given the federal courts, by Rev. St. § 918, to prescribe
rules, does not authorize a district court to prescribe that, among admiralty
claims .of equal dignIty, the first libeling sball be paid first.

Appeal from the District Court of the United States for the East·
ern District of Virginia.
This was an admiralty suit In rem, originating with the filing of a libel by A.

J. Taylor & Bro., the owners of the tug D. M. Key, against the steam dredge
Morgan and Its accompanying scows. Intervening libels were filed shortly aft-
erwards by S. S. Saylor and others for services rendered in various capacities
on board the dredge and scows, and by Tubman and others for supplies. The
district court decreed in favor of the original libelants, but held that the inter·
vening libelants, claiming for services rendered, were not seamen, and conse-
quently Dot entitled to a lien for their wages. From this decree these inter-
veners have appealed.

A. W. Armstrong and James R. Caton, for appellants.
George A. Mushbach, for appellees.
Before GOFF and SIMONTON, Circuit Judges, and BRAWLEY,

District Judge.

BRAWLEY. District Judge. In sustaining the libel, and decree-
ing priority of lien on the proceeds of the sale of the dredge and its

scows in favor of the tug for towage, the conrt be-
low has in effect decided that the dredge was a "vessel," and there-
fore subject to a maritime .lien; otherwise, it would have had no
jurisdiction. If it was a vessel, then the intervening libelants, the
engineer and hands employed upon it in doing the work which it
was engaged to do, must be considered as seamen, and entitled to
priority of payment; for the ship has from the earliest times been
recognized as the primary security for the seamen's wages, which
take precedence over all other liens or claims upon the same corpus.
The proper limits of the jurisdiction of the court of admiralty in
cases of this nature are perplexed with refinements, but, whatever
doubts may have existed as to such jurisdiction, they cannot be in-
voked in favor of'the party who has sought it.
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The libel is filed in behalf of the owners of the tug D. M. Key for
,ervices in towing the steam dredge Morgan and scows from Wash-
ington, D. C., to Acquia and Nomini creeks, in the state of Virginia.
Intervening libels were filed by Saylor and others, engineer, deck
hands, cook, and scowmen employed on the dredge and scows, and by
Tubman and o,thers for supplies. The dredge and scows have been
sold, an.d the proceeds are in the registry of the court for the Eastern
district of Virginia awaiting distribution. The learned judge of that
district has decided that the dredge and scows are liable in admiralty
for the services rendered, but that the laborers employed on the
dredge are not entitled to a lien for wages as seamen, their work not
being necessary to navigation. The record contains no precise de-
scription of the dredge; but, inasmuch as the testimony shows that
she was engaged in cleaning out and deepening the channels in
Acquia creek and Nomini creek, that she had no natural powers of
propulsion by oars, sails, or steam, and was moved from Washington
by water to the place where she was engaged, it may be assumed that
such form and characteristics were given her as enabled her to navi-
gate the water, and to transport from place to place the steam shovel
placed upon her, and that her occupation was to transport from place
to place such steam shovel and the engine and hands employed on
her, and to maintain them afloat in her work of deepening channels
in navigable waters,-an occupation incident to navigation. If so,
then she falls within the definition of a "vessel," as given in section
3, c. 1, tit. 1, of the Revised· Statutes of the United States, which is
as follows:
"The word 'vessel' Includes every description of water craft or other artificial

contrivance used or capable of being \L..«ed as a means of transportation on
water."
A dredge of this description was held to be a vessel in The Ala-

bama, 19 Fed. 544; Id., 22 Fed. 449; The Pioneer, 30 Fed. 206.
If this craft, this movable thing, capable of being transported on

the water, and engaged in a work incidental to navigation, in shovel-
ing mud and removing it by water, is a vessel, then she comes within
the maritime jurisdiction, and the persons employed on her in that
work are seamen, and the lien on the vessel for wages is correlative.
Such persons fall within the definition of "seamen" in section 4612
of the Revised Statutes, which is as follows:
"In the construction of this title every person having the command of any

vessel belonging to any citizen of the Ull'ited States shaH be deemed to be the
'master' thereof, and every person (apprentices excepted) who shall be employed
or engaged to serve in any capacity on board the same shall be deemed and
taken to be a 'seaman,''' etc.
The learned judge below, citing with approval The Atlantic, 53

Fed. 607, and holding that the men employed on a dredge are entitled
to a lien, endeavors to draw a distinction between the persons so em-
ployed, and denies the lien to the intervening libelants here on the
ground that their labor was not necessary to the navigation of the
dredge, resting such decision upon The Minna, 11 Fed. 759, and The
Ocean Spray, Fed. Cas. No. 10,412. In our opinion these cabes do not
support the conclusion, and it is impossible to reconcile the distinc-
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tion*with the rule established by a long line of decisions. In The
Minna, the libelant was employed solely as a fisherman, taking no
part in the navigation of the vessel, which went out every morning to
the fishing grounds, returning at night, the libelant sleeping ashore;
yet a decree was entered in his favor. The Ocean Spray was a
schooner which sailed with master and crew from San Francisco for
Bering Sea, with the intention of engaging in the seal fisheries.
When 25 days out she took aboard some Indians, who were to be
employed as sealers, to take and skin seals and preserve their skins;
but the V'oyage was abandoned before any seals were taken. It was
held that they were entitled to a lien upon the ship for wages as sea-
men. '
It is difficult to fix with precision any line of delimitation between

services essentially maritime and those claimed to be such because
performed upon a vessel at sea, or within the ebb and flow of the
tide; nor will it be profitable to follow the struggle for jurisdiction
between the courts of common law and the court of admiralty. It is
now well settled that all persons employed on a vessel to assist in
the main purpose in which she is engaged are entitled to a lien for
wages. So it has been held that clerks, carpenters, chambermaids,
cooks, stewards, and waiters are so entitled. Dest. Shipp. & Adm. §
173, and cases there cited. The statute above referred to, which de-
clares that persons employed "in any capacity" upon vessels shall be
deemed "seamen," seems conclusive upon this point. If it be con-
sidered necessary to give a reason for a rule supported by a great
weight of authority, it would be found in this, that a vessel and her
crew are considered a -unit. Each person aboard of her contributes
according to his capacity to the success of the enterprise in which
she is engaged. If she comes within the maritime jurisdiction, the
persons employed aboard of her come also, with all the rights and
disabilities which flow therefrom. Among those rights, from the
days of Oleron, are that the ship stands responsible for the wages of
the seamen. It is this assurance that enables her to command those
services that are essential to the prosecution of her enterprises.
Seamen, as a rule, are of a class that would with difficulty find the
owners of the ship, or persons responsible for their wages, and with-
out such assurance that the law gives for the payment of their earn-
ings their labor would not be obtainable, and maritime undertaking
would lallguish. If the law undertook to weigh with nice discrimina-
tion the exact amount and character of service which each person
employed aboard a vessel should render in order to entitle him to
this lien, it would become a snare rather than a protection.
At first blush it would seem a stretch of the rule to hold a dredge

and her accompanying scows to belong to the same class with ocean
steamships. The idea of commerce does not come into the mind
primarily in connection with such craft; but, when it is borne in mind
that they are constructed to move upon the water, and nowhere else,
and that, while thus moving upon the water, they are subject to all
the rules that govern other water craft as to lights, collisions, etc.,
it wiII be seen that they have that mobility and capacity to navigate



BAYLOR V. TAYLOR. 479

which are recognized as the prime elements in determining the sub·
jects of maritime liens. And so it seems a stretch of the imagination
to class the deck hands of a mud dredge in the quiet waters of a
Potomac creek with the bold and skillful mariners who breast the
angry waves of the Atlantic; but such and so far-reaching are the
principles which underlie the jurisdiction of the courts of admiralty
that they adapt themselves to all the new kinds of property and new
sets of operatives and new conditions which are brought into exist-
ence in the progresJ3 of the world. Hence it is that in all times and in
all countries those who are employed upon a vessel in any capacity,
however humble, and whose labor contributes in any degree, how-
ever slight to the accomplishment of the main object in which the
vessel is engaged, are clothed by the law with the legal rights of
mariners, "no matter what may be their sex, character, station, or
profession." Ben. Adm. § 241.
The next question arises under the fifth assignment of error:

"Because the court decreed that the libelants having filed the first
libel were entitled to be paid in full, in preference to all other libel-
ants asserting claims of equal dignity.". The first libel was filed by
Taylor & Bro., owners of the tug D. M. Key, on November 18, 1895.
Other libels for supplies furnished to the dredge and crew and for
other towage services were filed on November 25, 1895, and on
December 5, 1895. Priority was allowed to the claim of Taylor by
virtue of the fourth rule of the district court for the Eastern district
of Virginia, promulgated December 19, 1893, the relevant portion of
which is as follows:
"Among admiralty claIml'l of otherwise equal dignity, the one first libeling shall

be first paid, but petitioners shall be paid pro rata."
It was at one time contended, and the contention was supported

by authority, that the rule of prior petens settled questions of prior-
ity among liens of the same grade, and priority was given according
to the date of the process issued; but the great weight of authority
supports the view that claims of the same rank and equal merit are
entitled to share equally and pro rata in the proceeds of the sale of
a vessel which are insufficient to pay all in full, and that seems to
be in accordance with reason. Henry, Adm. JUl'. & Proc. 201, states
the rule as follows:
"Every maritime lien dates from Its inception, and it Is Inconsistent with the

nature of a maritime lien that It should depend upon the date at which its en-
forcement Is sought."
And in 14 Am. & Eng. Ene. Law, p. 440, the rule is thus stated:
"If the liens are for money advanced, or for supplIes, materials, or services In

preparation for the same voyage, and are of the same rank, they are regarded as
contemporaneous and concurrent with each other, and they will be discharged
pro rata."
The 'following cases support the text: The J. W. Tucker, 20 Fed.

129; The Lady Bo()ne, 21 Fed. 731; The Julia, 57 Fed. 234; 'l.'he
Fanny, 2 Low. 508, Fed. Cas. No. 4,638.
The reason is this: This kind of maritime lien does not, in any

sense, owe its existence to the legal process by which it is enforced.
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Beneficial liens· arise out of the operation of the law which creates
them and inhere in the property itself. They are a jus in re,
enforceable in admiralty, but not having their origin in the court, or
owing their meritorious character to its process.
In this case all the towage services and all the supplies furnished

were for the same voyage or undertaking. All the liens owe their
existence to the same principles of equity, and it would be unjust to
subordinate those equities to a mere race of diligence. It is not a
case where, through laches, new rights have been acquired or new
credit given. All the supplies were furnished and all the services
were rendered about the same time, and all the libels were filed
within a few weeks of each other; Taylor being one week earlier
than some of the others, because, it appears from the record, he
was advised by the owner of the dredge to file his libel· in order to
secure his money. Upon reason, upon principle, and upon authority,
all of the same class and of equal merit should share equally; and
the only question remaining is whether these rights can be displaced
by rUle 4 of the district court, above cited. Weare of the opinion
that this rule cannot have that effect. The right to make rules is
given in section 918 of the Revised Statutes in the words following:
"The several cIrcuit and dIstrict courts may, from time to time, and In any

manner not InconsIstent with any law of the United States, or wIth any rule
prescrIbed by the supreme court under the precedIng section, make rules and
orders direetlng the returning of wrIts and processes, the filing of pleadings, the
taking of rules, the entering and making up or jUdgments by default, and
other matters in vacation, and otherwise regulate their own practice as may be
necesB1l.ry or convenient for the advancement of justice and the preventIon of
delays in proceedings."
By virtue of this section the courts may make rules of practice,

but they cannot create rules of law. They cannot divest or displace
rights or liens which owe their existence, not to its process, but to
the general maritime law. Rights acquired under the statutes of
the United States, or under the general maritime law, which these
oourts are created to administer, are roes of property, and it is
beyond the potency of judicial power to alter them, or take them
away by rules of practice. In Ward v. Chamberlain, 2 Black, 437,
Clifford, J., says:
"It cannet for a moment be admitted that any rule adopted by thIs court, merely

as such, can enlarge. dimInish, or vary the operation and effect of mesne or
final procel'JS upon the property of the debtor In respect to the matter under
consideration."
And on page 447:
"The lien of judgments Is a rule of property, whIch Is beyond the power of thIs

court to establish."
The decree of the district court, in so far as it is in conflict with

the opinions herein expressed, is reversed. In other it is
affirmed.



HUTTON V. JOSEFJ[ BANCROFT & SONS CO. 481

HUTl'ON v. JOSEPH BANCROFT & SONS CO. et aL
(Circuit Court, D. Delaware. December 16, 1896.)

1. REMOVAL OF CAUSES-DIVERSE CITIZENSHIP-ARRANGEMENT OF PARTIES.
Where the controversy, in a suit commenced in a state court, is between the

complainant and one of the defendants, who are citizens of different states, the
fact that there 1s another defendant, who is a citizen of the complainant's state,
does not prevent the case from being removed to a federal court, where the in·
terest of such co-defendant is identical with that of complainant.

S. SAME-AC1'UAL COlSTROVERSY.
When the answer of one ot two co-defendants admits all the allegations of the
complainant's bill, with one exception, as to which It makes no denial, but
submits the question to the judgment of the court, such answer raises no matter
of dispute between the parties which wlll prevent the removal of the cause
from a state to a federal court, by another defendant, between whom and the
complainant there is an actual controversy.

8. SAME-SPECIAL ,APPEARANCE.
A defendant not served with process may enter a special appearance in a

state court, for the purpose of petitioning for the removal of the cause to a fed-
eral court.

This was a suit by John Hutton against Joseph Bancroft & Sons
Company and Victor G. Bloede. Defendant Bloede removed the
suit from the court of chancery into this court, and complainant
now moves to remand.
Benj. Fields and Wm. S. Hillis, for the motion.
Bradford, Vandegrift & Byrne, opposed.

WALES, District Judge. This suit was originally brought in
the court of chancery of the state of Delaware for New Castle coun-
ty, and was removed into this court on the petition of Victor G.
Bloede, one of the defendants. In his petition, Bloede states that
he is a resident and citizen of the state of Maryland; that the Ban-
croft & Sons Company, his co-defendant, and John Hutton, the
complainant, are citizens of the state of Delaware; that the Ban·
croft & Sons Company is only a nominal defendatJ.t, while its actual
interests are identical with those of the complainant; and that
there is a separable controversy between the petitioner, on the
one side, and the complainant and the Bancroft & Sons Company,
on the other side. A motion is now made by complainant's solicitor
to remand the cause to the state court, on the ground that the cir-
cuit court is without jurisdiction, as the pleadings do not show the
existence of "a controversy which is wholly between citizens of
different states, and which can be fully determined as between
them.'"
By the act of congress of MaI'ch 3, 1887, as corrected by act of

August 13, 1888 (25 Stat. 433), the circuit courts of the United
States are given concurrent juI'isdiction with the courts of the sev-
eral states of all suits of a civil nature at common law or in equity,
where the matter in dispute exceeds, exclusive of interest and costs,
the sum of $2,000, in which there shall be a controversy between
citizens of different states. The second section of the act provides
that any such suit "now pending, or which may hereafter be brouEht
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