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the sum collected. The custom of banks does not require a collect-
ing bank to keep money collected separate from all others in its
possession, and to remit that very money to the bank for which it
made the collection; and the courts will take judicial cognizance
of this fact. If this were not so, and if the payer and drawee o( a
draft were bound to look to the transmission of the very money paid
upon it, an important branch of the business of banks would be dis-
continued, and the sending of money by express would become neces-
sary in all cases of collection, to the great inconvenience of bankers.
In the case under consideration, the Richmond Bank intrusted the
collection of the two drafts to the New Hanover Bank, believing in
its solvency; and the railroad company at Wilmington paid the drafts
to the collecting bank confident of its solvency. The Richmond
Bank selected its own agent of collection; and the railroad company
paid this agent without demur, and in ignorance of any cause for
demur. It had no discretion in the matter, and there was no room
for the exercise of discretion on its part. The option to choose its
collecting agent was with the Richmond Bank alone; and the rail-
road company, in the absence of any suspicion of that agent's in-
solvency, paid the drafts in compliance with its duty to do so. We
are of opinion that the judgment of the court below should be af-
firmed, and it will be so ordered.

HENNESSY et aI. v. BOND.

(Circuit Court of Appeals, Ninth CIrcuit. October 26, 1896.)

No. 197.

1. PRINCIPAL AND AGENT-BOND FOR TITLE.
Defendant entered into an agreement whereby he authorized a certain

person to procure for him a bond or agreement for a deed to certain mining
claims, from plaintiffs, who were the owners thereof. The agent procured
the agreement, which was drawn up in the form of an indenture, and con-
tained stipulations for certain payments by defendant. It was delivered to
defendant, but he never signed it Held, that plaintiffs could not recover
upon such instrument (Ambler v. Whipple, 20 Wall. 546, followed), nor
could they declare upon the agreement between defendant and his agent.

2. SAME-VERBAL AGREEMENT OF AGENT.
Defendant entered into a contract by which a certain person, as his

agent, agreed to procure for him a "bond or agreement" for a deed to cer-
tain property, and which also provided that defendant would assign, "by
a separate instrument in writing," an interest in such bond or agreement
to the agent. Held, that the agreement to be procured by the agent was a
written one, and that the agent could not bind defendant by a verbal agree-
ment with the owners of the property.

In Error to the Circuit Court of the United States for the Dis-
trict of Washington.
This was an action by John J. Hennessy, William M. Henness;y,

John Seaton, Frank W. Flint, and John McGuigan against Hiram
G. Bond. The court sustained a demurrer to the complaint, and
entered judgment for defendant. Plaintiffs bring error.
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George Turner 'and E. O. Hughes, for plaintilfs in error.
Andrew F. Burleigh, for defendant in error.
Before McKENNA and GILBERT, Circuit Judges, and

KNOWLES, District Judge.

KNOWLES, District Judge. Plaintiffs commenced this action
against the defendant in the court below upon an agreement in
writing wherein it is alleged that plaintiffs in error agreed to con·
vey to said defendant certain mining c.laims situate in West Koot·
enai district, province of British Columbia, in what is known as the
"Kaslo·Slocan Mining Region," and that said defendant agreed to
pay them therefor the sum of $300,000,-$25,000 at the time of the
delivery of the bond for a deed, or the said agreement for a deed,
and the balance on or before the 15th day of September, 1892.
From the allegations in the complaint, it appears that on the 18th
day of January, 1892, the said Bond entered into an agreement
with one S. S. Bailey in which he authorized him (Bailey) to pro-
cure a bond or agreement for a deed to said mining claims from the
owners thereof. The said Bailey did procure an agreement or
bond for a deed, as would appear from the allegations of the com-
plaint and Exhibit B, which is made a part of the complaint by a
special allegation to that effect. In this agreement, after providing
for plaintiffs making a deed to defendant, there were certain prom
ises or stipulations which the said defendant was to enter into.
n is alleged in the complaint "that by the terms and conditions
of the said bond or agreement Exhibit B, as well as by the term:,
and conditions in said agreement Exhibit A, the said defendant
undertook and agreed to pay unto these plaintiffs the sum of twen-
ty-five thousand dollars upon the execution and delivery of the
aforesaid contract, bond, or agreement." An examination of Ex-
hibit B discloses no such undertaking on the part of the defendant.
By it plaintiffs were not required to deed the said mining claims
without the payment' of the said $25,000 on the delivery of the
agreement, and the $275,000 in September following. But he was
to agree to certain things connected with the working of the said
mining claims, and the extracting of ore therefrom, and the sale
thereof. The agreement is drawn up as an indenture. While it
is alleged that the agreement was delivered to defendant, it is
nowhere alleged in the complaint that he executed or signed it.
There are no allegations showing that by his conduct he was es·
topped to deny that he signed it. From the very terms of the agree-
ment, it is evident that it was contemplated that plaintiffiil and
defendant were to both sign this agreement. The question is pre-
sented, can plaintiffs recover on this instrument? The case of
Ambler v. Whipple, 20 Wall. 546, is conclusive against plaintiffs
upon this point. In that case the supreme court says:
"But It Is argued that the paper was procured from Whipple by Martin, as

the agent of Ambler, at Ambler's request, and was signed by Whipple and
delivered to Martin; that Martin delivered it to Ambler, who received a copy
of It without objection, and promised to sign It. Admitting all this to be true,
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It Is very clear that both parties intended to have a written instrument signed
by each as the evidence of any contract they might make on that subject,
and neither considered any contract concluded until it was fully executed.
Under these circumstances, Ambler had a right to decline to sign the paper,
and until he signed it he was not bound by it. It was not drawn up by him,
nor at his dictation. It was first signed by Whipple, and drawn up by him,
or in his presence, and made to suit his purposes. It is idle to say that, be-
cause Ambler took a copy of it from Martin to examine, he became a party
to it, though he never signed it."
This case fully meets the case at bar on this point. It is sup-

ported by the cases of Morrill v. Mining Co., 10 Nev. 125; Towns-
end v. Corning, 23 Wend. 436; Tucker v. Woods, 12 Johns. 190;
Keep v. Goodrich, Id. 397.
, There is a contention that, by virtue of the contract with Bailey,
defendant undertook to pay plaintiffs in error the said $25,000.
But plaintiffs were not a party to that contract. It is not alleged
that Bailey was their agent, or that there was any fiduciary rela-
tion between them. The contract, by its terms, purports to be a
contract between Bailey and Bond. By it, Bailey is to act as the
agent of Bond. There is nothing in the contract which shows
that it was made in any particular for the benefit of plaintiffs. No
consideration moves from them to Bond. There was no obligation
upon Bailey to pay plaintiffs $25,000, or any other sum, and he
never did propose to contract to pay this sum on his behalf to them.
Under the authorities, it is settled that plaintiffs could not declare
on this contract of Bailey and Bond. Woodland v. Newhall's
Adm'r, 31 Fed. 434; National Bank v. Grand Lodge, 98 U. 8. 123;
Durnherr v. Rau, 135 N. Y. 219, 32 N. E. 49; Clark, Cont, 513-521.
It is urged that Bailey entered into the agreement verbally with

plaintiffs, for and on behalf of Bond, to the effect named in the
written agreement, which was not signed by Bond, and that he
(Bond) is bound by this verbal agreement to pay this sum of $25"
000. It is evident that Bond expected Bailey to procure from plain-
tiffs a written contract or agreement. The language in the con-
tract with Bailey is that he shall procure for him a bond or agree-
ment. A bond is a contract in writing, formerly always under
seal. An agreement to convey mining claims is usually in writing.
In some sections, such an agreement is within the statute of frauds.
While in the complaint it is set forth that the agreement between
Bond and Bailey authorized him (Bailey) to procure from plaintiffs
a bond or agreement for a deed "upon the following conditions,"
the agreement between Bond and Bailey, which is made a part
of the complaint by allegations therein, and marked "Exhibit A,"
contains "the provision that said Bailey, as the party of the first
part, hereby agrees to at once undertake to procure for said party
of the second part [Bond] a deed or agreement for a deed. " " *
Said bond or agreement is to contain the following provisions."
In the second stipulation of Bond, specified in this agreement with
Bailey, it is provided that he (Bond) will at once assign, by a sep-.
arate instrument in writing, to said party of the first part, an
undivided one-fourth interest in said bond or agreement, free from
any charge or expense to said party of the first part (Bailey). From
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these facts I think it is evident that it was contemplated by Bond
that Bailey should procure for him a written agreement; that he
did not intend to give him (Bailey) authority to bind him (Bond"!
to pay $25,000 upon a verbal agreement of plaintiffs to convey to
him certain mining claims. In the next place, it is evident that
plaintiffs have based their action upon a written agreement, and.
while it is not entirely certain whether, in the agreement of Bond
and Bailey, or the agreement which Bond did not sign, and which
is marked "Exhibit B," I think the action must be considered as
based upon the latter. They did not declare upon the verbal agree-
ment alleged to have been made by Bailey for and on behalf of
Bond.
For the reasons assigned, I find no error in the ruling of the

court below in sustaining the demurrer to the complaint. Judg-
ment is affirmed, with costs.

BAILEY v. BOND.
(Circuit Court of Appeals, Ninth Circuit. October 26, 1896.)

No. 198.
1. MINES AND MINING-" WORKING A MINE."

The term "workIng a mine," as used among mined'S, implies, not merely
the right to explore and develop, but the right to extract and appropriate
ores as the owner himself might do.

2. SAME-CONTRACT-BoND FOR TITLE.
Defendant authorized plaintiff to procure for him, from certain third par-

ties, a bond or agreement to convey to hIm certain minIng claims on speci-
fied terms, among which were that plaintiff should have the rIght to go
Into possession and work the mines pendIng the continuance of the bond.
PlaIntiff obtained a bond which allowed defendant to enter and work the
property in such manner as the owners should approve, and to remove only
a specified quantity of ore, the proceeds of Which were to be placed in bank
to the owners' credit. Held. that thIs was not such possession and right
to work the mine as defendant had stIpulated for, and he was not bound
to accept the bond.

In Error to the Circuit Court of the United States for the Dis-
trict of Washington.
George Turner and E. C. Hughes, for plaintiff in error.
Andrew F. Burleigh, for defendant in error.
Before McKENNA and GILBERT, Circuit Judges, and

KNOWLES, District Judge.

KNOWLES, District Judge. S. S. Bailey, plaintiff in error, com-
menced this action against the defendant in error to recover of
him the sum of $251,250. The complaint sets forth, in form, two
causes of action. In the first cause of action it is set forth that
John J. Hennessy, ·William M. Hennessy, John L. Seaton, Frank
. Flint, and John M. McGuigan were the owners of five certain min-
ing claims situate in West Kootenai distdct, in the province of Brit-
ish Columbia, in what is known as the "Kaslo-Slocan Mining Re-
gion"; that on the 18th day of January, A. D. 1892, plaintiff and


