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fon among the judges, Judge Carpenter delivering the opinion
of the court. Neither of the survivors personally desires a rehear-
ing, and although, if they had encountered any hesitation of their
deceased associate in the decision of the case, they might now feel
disposed to grant a rehearing, they do not feel it to be their duty,
contrary to their own views, to allow the petition. Petition-for
a rehearing is denied; mandate to issue forthwith.

MUTUAL LIFE INS. CO. v. RICHARDSON, ‘
(Circuit Court, W. D. Pennsylvania. November 9, 1898.)

CONSTITUTIONAL LAW — OBLIGATION OF CONTRACTS ~— CANCELLATION OF MoRrT
GAGES.

On July 80, 1878, B, gave to a New York insurance company a mortgage
on land in Washington county, Pa., to secure payment at the company's
office in New York City of $5,500 with 7 per centum interest, the then legal
rate in the state of New York, On May 19, 1896, the administrator of B.
instituted & proceeding in the court of common pleas of said county of Wash-
ington, under the Pennsylvania act of June 20, 1883, for the satisfaction of
the mortgage; and after constructive notice to the insurance company by
newspaper publication in said eounty, upon an ex parte hearing (the com-
pany not appearing), the court decreed satisfaction of the mortgage upon
payment into court of the balance due as claimed by the petitioner, such
balance being ascertained by computing interest at the yearly rate of six
per centum, Held: (1) That said act of June 20, 1883, could not be construed
as applicable to this mortgage, for to give it such retrospective effect would
be to impair the obligation of the contract by changing the place of payment.
(2) That the decree, being beyond the power conferred by the act, and not
within the jurisdiction of the court, was void, and furnished no ground of de-
fense to & scire facias on the mortgage from the circuit court of the United
States,

Sur Rule for Judgment for Want of a Sufficient Affidavit of De-
fense.

J. W. Collins, for plaintiff.
Crumrine & Patterson, for defendant.

ACHESON, Circuit Judge. This suit is a scire facias by the Mu-
tual Life Insurance Company of New York against 8. C. Richardson,
administrator of James Britton, deceased, with notice to the Carrie
Furnace Company, terre-tenant, upon a mortgage from Britton to
the plaintiff, dated and given on July 30, 1878, on a tract of land in
Washington county, Pa., to secure the payment by Britton to the in-
surance eompany, at its office in the city of New York, of a debt {evi-
denced by his bond of even date) of $5,500, on December 1, 1879, and
also interest at the rate of 7 per centum per annum, payable half-
yearly, on the 1st day of every June and December, until the prin-
cipal should be paid. The plaintiff’s affidavit of claim admits a
credit of $600 paid upon the principal of the debt, and also the pay-
ment of interest up to June 1, 1896, at the stipulated rate of 7 per
centum per annum, which was the legal rate of interest in the state
of New York at the date of the mortgage and accompanying bond.
The defendant sets up in bar of the suit a proceeding in the court of
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common pleas of Washington county, Pa., under an act of assembly
approved June 20, 1883 (P. L. 138; 1 Purd Dig. 658 pl. 161), which
provides as follows

“In all cases where the legal holder or holders of a mortgage shall reside without
the jurisdiction of this commonwealth, or shall have removed therefrom without
leaving & known duly authorized attorney to enter satisfaction on the record of
such mortgage, on full payment of the principal and interest, and all proper legai
charges being made, it shall and may be lawful for the owner or owners of the
mortgaged premises, or any person interested, to apply by petition to the court
of common pleas of the county in which the mortgaged property is situated, setting
forth the premises, and also the name and whereabouts, if known, of the holder
or holders of said mortgage, if known, and if not known, then stating the facts,
and that the principal of the mortgage-debt is overdue by expiration of the time
therein limited, and not by reason of default in the payment of the interest;
whereupon the said court shall make such order, for giving notice of said petition,
and of the time of the hearing thereof to all persons interested, in such manner
as the said court shall direct, either by personal service, or publication, or other-
wise; at the time therein specified, or at any subsequent time, on due proof being
made of the truth of the said petition, the said court, upon payment being made
into court of the said amount of the principal and interest, and all other moneys
found to be due and owing on said mortgage, shall order and decree that the re-
corder of deeds of the proper county shall enter full satisfaction upon the margin
of the record of such mortgage recorded in his office, which shall for ever there-
after discharge, defeat and release the same, and shall likewise bar all actions
brought or to be brought thereupon, as fully as if such payment had been made
to the lawful owner or owners of such mortgage-debt, and as If such owner or
owners had entered such satisfaction of record.”

The proceeding in the court of common pleas began by the petition
of Richardson (the owners of the mortgaged premises joining in the
prayer thereof), presented May 19, 1896; reciting the mortgage, and
setting forth that the balance due thereon did not exceed the sum of
$3,347.47; that the owner of the mortgage, the insurance company,
was Wlthout the jurisdiction of the commonwealth, and had no au-
thorized attorney to enter satisfaction on the record of the mort-
gage upon the payment thereof,—and praying that the insurance
company be required to appear in court and show cause why the
petitioner should not be permitted to pay the sum of $3,347.47 into
court, in full satisfaction of the mortgage, and that upon such pay-
ment into court the court would order the recorder of the county to
enter satisfaction of the mortgage upon the record. Upon the pres-
entation of the petition the court fixed June 8, 1896, for hearing the
same, and directed the prothonotary to give notice of the filing of the
petition and of the day of hearing to the insurance company by publi-
cation for three weeks in one newspaper printed in said county, “a
copy of the said newspaper containing the notice to be sent by mail
to the-Mutual Life Insurance Company of New York.” On June 8,
1896, upon proof made -of notice given agreeably to the previous
order of the court (the insurance company not appearing), and after
an ex parte hearing of the petitioner, the court made a decree that
the amount due on the mortgage was $3,248.95, and directing that
upon payment into court of that amount “the recorder of deeds of
the said county of Washington, Pennsylvania, shall enter full satis-
faction upon the margin of the record of said mortgage, recorded in
his office in' Mortgage Book No. 8, p. 260, which satisfaction shall
forever thereafter discharge, defeat, and release said mortgage from
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said mortgaged premises, and shall likewise bar all actions brought
or to be brought thereupon, as fully as if such payment had been
made to the said the Mutual Life Insurance Company of New York,
and as if the said Mutual Life Insurance Company of New York had
entered such satisfaction of record.” Accordingly, upon the payment
on June 8, 1896, of the sum of $3,248.95 into court, the recorder
entered upon the margin of the record of the mortgage full satisfac-
tion thereof.

The exemplification of this proceeding, attached to the affidavit of
defense as part thereof, shows that, in fixing the balanee due on the
mortgage at the sum of $3,248.95, interest was computed at the rate
of 6 per centum per annum only, instead of at the contract rate of 7
per centum. The exemplification also shows this remarkable fact:
That after the filing of the petition, and during its pendency, to wit,
on June 1, 1896, the petitioner, or some one in his behalf, transmit-
ted by draft to the Mutual Life Insurance Company, at the city of
New York, the sum of $171.50, being the half-yearly installment of
interest, at the contract rate, falling due June 1, 1896, on $4,900, the.
balance of the principal of the mortgage debt after crediting the $600
which had been paid thereon. It may be assumed that the atten-
tion of the court was not called to this misleading act, which was so
well caleulated to lull into a false security the insurance company.
It is probable, also, that the court was not fully advised as to the
terms of the bond and mortgage with respect to the place of pay-
ment, and the rate of interest reserved. Certainly, it is a well-
established rule that the rate of interest, in the absence of stipula-
tion, is to be determined by the law of the place where the contract
is to be performed, and that that rate may be expressly reserved,
though it exceed the rate allowed by the lex loci contractus, or by
the law of the forum. Archer v. Dunn, 2 Watts & 8. 327, 364; Wood
v. Kelso, 27 Pa. 8t. 241; Fanning v. Consequa, 17 Johns. 511; An-
drews v. Pond, 13 Pet. 65, 77, 78; Scotland Co. v. Hill, 132 U. 8. 107,
117, 10 Sup. Ct. 26. It must be conceded, however, that, if the court
of common pleas of Washington county had jurisdiction to make the
decree set up in bar of our writ of scire facias, that decree cannot be
impeached collaterally for mere error, and that it must be held con-
clusive here of the rights of the parties. Had the court lawful
jurisdiction to make the decree?

Assuming that a proceeding under the act of June 20, 1883, is
in the nature of a proceeding in rem, and that constructive notice
by publication may bind a nonresident of the state, whose where-
abouts is not known, was such service good in this instance, where
it was known and disclosed that the office of the insurance company
was in the city of New York? The act, it will be perceived, con-
templates two classes of cases (one where the residence of the ab-
sent holder of the mortgage is known, and one where it is not
known), and provides two modes of notice (personal notice and con-
structive notice, by publication or otherwise). It is urged that the
fair meaning of the act is that, if the residence of the absent holder
of the mortgage is known, there must be personal notice. Such
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a construction of the act, it is claimed, does no violence to its lan-
guage, promotes its true intent, and subserves the ends of justice.
The argument in favor of this view has much force, but my conclu-
sion with respect to another jurisdictional objection renders it un-
necessary for me to pass upon the sufficiency of the notice.

The mortgage, it is to be observed, was executed several years be-
fore the passage of the act of June 20, 1883. Now, by the terms
of the mortgage and its accompanying bond, the money thereby se-
cured was made payable to the Mutual Life Insurance Company, “at
their office in the city of New York, on the joint receipt of their
president and secretary, and not otherwise.” This was the contract
of the parties, and they had a perfect right to make it. The pro-
vision as to payment was entirely reasonable and obligatory. The
mortgagee did not undertake to keep an attorney in Pennsylvania to
receive the money and enter satisfaction on the record of the mort-
gage upon payment. The insurance company was not bound to ac-
cept payment elsewhere than at its office in the city of New York.
No valid tender of the money could be made elsewhere. The place
of payment was a material part of the contract:” No subsequent
state law could impair the obligation of the contract in respect to
the place of payment.

The invalidity of a state law impairing the obligation of a contract
does not depend on the extent of the change which the law effects in
the contract. Green v. Biddle, 8 Wheat. 1, 84. “One of the tests
that a contract has been impaired is that its value has, by legislation,
been diminished. It is not, by the constitution, to be impaired at
all. This is not a question of degree or manner or cause, but of en-
croaching in any respect on its obligation, dispensing with any part
of its force.” Bank v. Sharp, 6 How. 301, 327. The obligation of a
contract includes everything material within its scope, whether relat-
ing to the undertakings therein contained, or to the means for the en-
forcement thereof. Edwards v. Kearney, 96 U. 8. 595; McGahey v.
Virginia, 135 U. 8. 662, 10 Sup. Ct. 972. A state statute authorizing
a redemption of mortgaged property, in two years after the sale, un-
der a decree by bona fide creditors 6f the mortgagor, has been ad-
judged to be unconstitutional and void as to sales made under mort-
gages executed prior to the date of its enactment, as impairing the
obligation of the contract. Howard v. Bugbee, 24 How. 461.

It seems to me, then, that the act of June 20, 1883, cannot be con-
strued as covering the mortgage here sued on. To give it such a
retrospective effect clearly would be to impair the obligation of the
contract between these parties. It is to be noted that it was not
alleged in the petition to the court of common pleas of Washing-
ton county, nor is it pretended here, that a tender had been
made to the insurance company at its office in the city of New York,
or that a tender to the company was ever made anywhere. The posi-
tion of the defendant is that, without compliance, or attempted com-
pliance, by the mortgagor, or those claiming the mortgaged premises
under him, with the terms and conditions of the mortgage, by mere
force of a subsequent state statute a change in the place of perform-
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ance of the contract was effected, and that thereby the money be-
came payable in the county of Washington, Pa., instead of at the
stipulated place of payment, in the city of New York. This was the
exact result accomplished in and by the proceeding in the court of
common pleas of Washington county, if that proceeding be sustained.
But in my opinion it cannot be sustained. The act under which the
court proceeded has no application to this mortgage. The decree
of satisfaction, then, has no binding force, because the court making
it had no jurisdiction of the subject-matter. The decree being be-
yond the power conferred by the act of June 20, 1883, and not within
the jurisdiction of the court, is void, and furnishes no ground of
defense to this suit. U, 8. v. Walker, 109 U, 8. 258, 3 Sup. Ct. 277.
The rule for judgment is made absolute.

HART et al. v. ATLAS KNITTING CO.
(Circuit Court of Appeals, Second Circuit. December 8, 1896.)

1. PLEADIRGS AND EVIDENCE—RELEVANCY AND MATERIALITY.

In an action for breach of contract, the complaint averred that it was agreed
between the parties that plaintiff should manufacture for defendants 70 cases
of knit underwear, of the particular description, styles, sizes, qualities, and
assortments set forth; that, in accordance with such agreement, plaintiff pro-
ceeded to manufacture “such goods,”” and completed all of the “said goods.”
The denials of the answer put in issue these averments. It appeared that
3 cases of the goods had been sent to defendants, and that thereafter they
had canceled the order, alleging that the goods so sent were imperfect and
unmerchantable. The remaining 67 cases were duly tendered, and inspection
offered, but were not forwarded to defendants. Held that, under the pleadings..
plaintiff was entitled to introduce testimony showing that the contents of the
whole 70 cases, including those not forwarded, were in conformity with the
contract.

2, Cross-ExaMINATION—DIsCRETION OF COURT.

In an action for damages for refusal to receive goods purchased, defendant
was asked, on cross-examination, whether, about the time of canceling the
contract with plaintiff, he had not also canceled orders which he had given to
other parties. Held, that it was within the discretion of the trial judge to
permit this question to be asked, as tending, in some measure, to affect the
credibility of defendant.

In Error to the Circuit Court of the United States for the Northern
District of New York,

This case comes up on writ of error to the circuit court for the Northern district
of New York, to review a judgment entered upon verdict of a jury in favor of
defendant in error. The action was brought to recover upon a contract whereby
the plaintiff below agreed to manufacture and deliver to defendants below 70
cases of knit underwear, of certain specified styles, sizes, and description. The
defendants contended, and offered evidence to show, that a box of samples sent
them for use by their traveling salesman, and also three cases of the goods for-
warded to them as a fair representation of the character of the goods so manu-
factured, were imperfect and unmerchantable,

Otto Horwitz, for plaintiffs in error.
Edward P. White, for defendant in error.

Before LACOMBE and SHIPMAN, Circuit Judges.



