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sideration as they could accede to. Without this the then pro-
posed contract between the complainant and the Minneapolis
Times Company could not be consummated. The United Press' did
then agree to perform the acts, and render the service, so contem-
plated in said proposed contract to be done and performed by it,
for the consideration that the weekly tolls to be paid it for such
night news reports should be increased $15 per week above what
the complainant had been paying for such reports. One-half of
such additional consideration was, as all the parties then under-
stood, to be paid by the Minneapolis Times Company. This verbal
contract was carried out by the several partIes, and was in force
and being performed on October 15, 1892, and long after; and under
it, as an existing contract, the Minneapolis Times was at that d'ate
receiving, and entitled to receive, from the United Press directly,
a service of its news daily, for publication in said Minneapolis
Times. It seems to me, from the evidence, that the Minneapolis
Times Company must be regarded as a party to that verbal con·
tract with the United Press. Its manager was present, and in·
terested in its negotiation. It was few the benefit of the l\<Iinne·
apolis Times Company as well as of the complainant. It was to be
performed directly with the Minneapolis Times Company, which
was to pay one-half of the consideration which the United Press
was to receive for the performance on its part of such verbal con-
tract. If the manager of the Minneapolis times Company said
not a word in that conference, it made no difference, as his silence
would, under the circumstances, be an assent,. on behalf of his
principal, to what was concluded and agreed to, fo,r his dissent
would have ended the negotiation. His silent participation was
as effectual to affect his principal as if he had personally disoussed
every stipulation; and his principal ratified the agreement by tak·
ing subsequent action to put it in force, and in its performance.
It is not necessary, therefore, to consider in this case the very ques-
tionable doctrine asserted by some courts, to the effect that a stran-
ger to a contract and to its consideration may enforce it, where its
performance would be, and was intended to be, for his direct bene·
fit. My conclusion is that the defendant had the right, without
complainant's consent, to make the contract of September 27, 1894,
with the Journal Printing Company, and to furnish, under such
contract, its night news reports for publication in the Minneapol,is
Times. The bill of complaint in this case should be dismiss'ed upon
the merits, with costs. A formal decree may be prepared in ac-
cordance with this opinion, and submitted for settlement.

LLOYD v. BALL et at
(District Court, N. D. California. November 13, 1896.)

1. JUDGMENT AGAINST ADMINISTRATOR-FRAUDULENT CONVEYANCES-RIGHTS 011'
HEIRS.
Under section 1582 of the california Code of Civil Procedure, as It stood In

1893 (providing that actions for the recovery of real or personal property, or
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for the possession thereof, may be maintained by and against executors and
adminlstl'lltors In all cases in which they might have been maintained against
the testators or intestates), a judgment in an action brought by an assignee in
bankruptcy against the administrator of the deceased bankrupt, to set aside
conveyances of real property as fmudulent, by which judgment such conveJ'-
ances are declared fraudulent, and the administrator, and all pemons claim-
ing under him or the intestate, are enjoined from asserting title to the lands,
is binding upon the heirs of the Intestate, and bars them from asserting title
to the lands as against the assignee; and such heirs will be enjoined, at the
suit of tlle assignee, from prosecuting actions against him to recover the lands,

2. BANKRUPTCy-ENJOINING SUITS AGAINST ASSIGNEE,
The prosecution of a suit brought against an assignee in bankruptcy, with-

out leave of the court appointing him, will be enjOlined, on his request, by such
court.

Pierson & Mitchell, for complainant.
W. T. Baggett and E. A. Ball, for respondents.

MORROW, District Judge (orally). This is a bill in equity to en-
join the prosecution of suits by the defendants, heirs of John Bens-
ley, against John Lloyd, the assignee of the bankrupt estate of Lin-
forth, Kellogg & Co. The suits sought to be enjoined are in the
superior court of the state. The bill is aneillary and supplemen-
tary to an original suit in this court, of John Lloyd, assignee, against
James C. Pennie, administrator; and it is also ancillary and supple-
mentaryto,the bankrupt proceedings in the case of Linforth, Kel,
logg & Co. It seeks to enjoin proceedings in the state court which in-
terfere with the enforcement of the decree of this court. It appears
that on February 15, 1877, the firm of Linforth, Kellogg & Co., com-
posed of John Bensley, L. B. Benchley, and James Linforth, were
adjudged bankrupts in this court; on March 26, 1877, James C.
Patrick and A. L. Tubbs were appointed assignees of said bank-
rupts, .and they thereupon qualified and proceeded to perform the
duties of their office; that a deed of assignment was executed by
J. M. Gitchell, Esq., register 'in bankruptcy, having jurisdiction in
the matter, and delivered to said assignees, as provided by law;
that on the 18th day of April" 1887, Patrick died, and on the 25th
day of April, 1887, Tubbs resigned, and his resignation was accepted
by the court; that on April 27, 1887, John Lloyd was as-
signee, to whom Tubbs conveyed all the real and personal property
of the bankrupts. On June 14, 1889, John Bensley died intestate,
and James C. Pennie was appointed administrator of his estate.
On February 25,1890, suit was brought by John Lloyd in this court
against the said James C. administrator of the estate of
John Bensley, deceased, to declare fraudulent and void certain con-
veyances that had been made by John Bensley in fraud of his cred-
itors. The administrator appeared in said action, and filed his
answer, denying the material allegations of the bill of complaint,
and claiming that the conveyances alleged in the bill had been made
in good faith, and for a valuable consideration. The case wa;;
tried, and on December 7, 1893, this court entered a decree adjudg-
ing that each and all of the conveyances mentioned in the complaint
were fraudulent and void as against the 'assignee of said John Bens-



LLOYD V. BALL. 367

ley, bankrupt, and that the same should be canceled and annulled,
and adjudged and decreed that the said James C. Pennie, adminis-
trator of the estate of John Bensley, deceased, and all persons claim-
ing or asserting any right, title, or interest in or to said premises
under the said John Bensley, or under the said James C. Pennie, ad-
ministrator, should be perpetually enjoined and restrained from set-
ting up or asserting or pretending to have any estate, right, title,
or interest in or to sfl.id premises, or any part thereof.
This was an action affecting the title to and for the recovery of

real property, claimed to be the property of John Bensley, a mem-
ber of the bankrupt firm of Linforth, Kellogg & Co., and therefore
subject to the bankruptcy jurisdiction of the district court. It
was an action authorized by the law of this state.
Section 1582, Code Civ. Proc., as it stood in 1893, prOVided that:
"Actions for the recovery of any property, real or personal, or for the possesel.oo

thereof, and all actions founded upon contracts, may be maintained by and against
executors and administrators, in all cases in which the same might have been
malnualned by or against their respective testators or intestates."

Under this section, the case was conducted to a final decree; and
John Lloyd, as assignee, then became possessed of all of the prop-
erty that Bensley owned at the time of the bankruptcy proceed·
ings, and which, as alleged in the complaint, had been conveyed
away in fraud of the creditors.
l'he two suits to which the present proceedings relate were com-

menced against Mr. Lloyd, as assignee, in the superior court. One of
these suits is entitled: "Mary B. Taylor, Julia Ball, Ella J. Ball, and
Others VB. John Lloyd, John Lloyd, Assignee of John BenSley, James
Linforth, and L. B. Benchley, Bankrupts, and Others." In this
suit the complainants allege "that the plaintiffs, as sole heirs at law
of said John Bensley, deceased, are now, and for a long time hith-
erto have been, the owners in fee of the said premises hereinafter
described." The complaint describes certain premises in San Fran-
cisco that have been in the possession of John Lloyd, as assignee
of the estate of John Bensley, bankrupt, and which were recovered
in the suit just mentioned against the administrator. The second
suit is entitled: "Julia Ball, Ella J. Ball, Mary B. Taylor, and Oth-
ers vs. John Lloyd, as Assignee in Bankruptcy of the Estate of
James Linforth, John Bensley, L. B. Benchley, and Others." This
complaint avers "that the plaintiffs, as sole heirs at law of said
John Bensley, deceased, are now, and fora long time hitherto have
been, the owners in fee of the said premises hereinafter described."
The complaint describes certain premises in the county of San
Diego, also in the possession of John Lloyd, assignee, under the
decree in this court. These suits were commenced in the superior
court of this state, against Mr. Lloyd, the assignee, who thereupon
commenced the present action in this court, praying that these
parties be restrained from proceeding against him, because he held
this property under the court, as the property of the bankrupt es·
tate. The matter has been heard; testimony has been taken; and
it now devolves upon t.he court to determine whether or not the
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injunction heretofore issued in this case should be made perpetual.
Under section 1582 of the Code of Civil Procedure of this state,

tbe supreme court has repeatedly held that actions affecting real
property, including actions in ejectment, actions to quiet title, and
other actions in wbich, either the title or possession of real property
was concerned, migbt be maintained against administrators, and
that judgments against administrators in such actions were con-
clusive upon the heirs at law of the intestate.
In Cunningham v. Asbley, 45 Cal. 485, 494, Chief Justice Wallace,

rendering the opinion of the court, says:
"The tr.ltle upon which he [tile administrator] is to recover Is not his own title,

nor that of the heirs or the creditors he represents, but the title of the intestate.
The seisin upon which he must rely is the seisin which the deceased had at the
time of his death. It is that title and that seisin wMch put in Issue, and the
sufficiency of which is determined by the judgment rendered in the action. If
the judgment be in favor of the -administrator, it amounts to an adjudication that
the title of the deceased, represented by the administrator, is superior to that
upon which the defendant relies; and such a judgment would, upon that point,
estop the defendant or his privies in a subsequent acNon brought for the recovery
of the same premises in favor of the administrator, or the heirs, after distribution
made, or In favor of any person who had subsequently succeeded to that title
or to the right to assert It in court. All these consequences necessarily lIow from
the statutory right of the administrator to sue for the recovery of the estate of
the deceased; otherwise, there is the anomaly of an action broUght, and a judg-
ment rendered upon the issue joined, by iwhich jUdgment, however, nothing is, in
effect, de1:ermined, and no one concluded."
See, to same effect, Spotts v. Hanley, 85 Oal. 167, 24 Pac. 7308;

, Bayly v. Muehe, 65 Cal. 349, 3 Pac. 467, and 4 Pac. 486; McLeran v.
Benton, 73 Cal. 342, 14 Pac. 879; Patcbett v. Railway Co., 100 Cal.
510, 35 Pac. 73.
In Meeks v. Olpherts, 100 U. S. 564, this .statute was before the

supreme court of the United States. It appears tbat in that case
George Ha,rlan died, intestate, seised of tbe title of a 100-vara lot in
San Francisco. Henry C. Smith was duly appointed administrator
of ,Harlan's estate, and, having afterward resigned, Benjamin Aspin-
wall was appointed in his place. Aspinwall, by an order of the pro-
bate court, sold tbe lot in question. Unde!;' this sale, tbe defendants,
or those under whom they claimed, entered into possession, whiCh
tbey held uninterruptedly up to the' time of the suit. Aspinwall
remained ;;tdministrator several years, when he settled up his ac-
cOilnts, and was discharged. More than five years later an order
Of distribution of the e!3tate was made in the probate court, by which
the lot in was distributed to Meeks. T4e defendants had
purchased the Jot in controversy at sale ordered by the probate
court, and had paid their money for it, and been in the peaceable
adverse possession of it tor a period of 16 years. The court beld
that, the probate !3ale was valid, so as to confer title, or not,
the statute ofliniitations appljcable to such cases was a bar to plain-
tiff's right of recovery. The supreme court of California had decided
that the pro.1;>ate sale was invalid and conferred no title. The su-
preme court 9f the United States considered the question whether,
under the sale by the administrator bound the heirs, and.
the court held that it did. It said:
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"The first proposition, and, Indeed, the argument of the learned counsel, ron·
cedes that, by virtue of the statutes or Oalifornia, the real estate of a pe1'!lOll
dying intestate comes to the possession and control of his administrator, as per-
sonal property does; and that, while the administrator can only sell real estate
upon an order of the probate court, the possession and control, the reception of the
rents and profits, and the right to sue to recover possession of it when held ad·
versely, belong solely to the administrator."
The court holds that the possession of the administrator during

the administration was the possession of the heirs for the purpose of
determining the title to the property, and that it devolved on the ad-
ministrator during that time to bring the suit to have the conveyance
declared void, and cites a number of cases where persons who have
made conveyances that were invalid afterwards brought suit to have
such conveyances set aside as void. This case appears to establish
the law in this state, and for this court, that the suit brought in this
court by Lloyd against Pennie, administrator, bound the heirs, and
that they cannot now set up any title against the title vested in the
assignee by virtue of the decree entered in the case of Lloyd against
Pennie, administrator.
It is, however, urged on the part of the respondent that such is not

the law in this state at the present time. It is said that, under the
law as it now stands, the title passes to the heirs on the death of the
intestate, and the administrator does not have the title to the
estate. In support of this contention, reference is made to section
1384 of the Civil Code, which provides that:
"The property, both real and personal, of one who dIes without disposing of it
by will, passes to the heirs of the intestate, subject to the control of the probate
court and to the possession of any administrator appointed by that court for the
purposes of administration."

This section as originally adopted, in 1872, on the recommenda-
tion of the Code commissioners, provided that the property of an
intestate should pass to his personal representatives as trustees to
manage and distribute. On the suggestion of the Code examiners,
the section was amended to conform to the law as it stood before
the adoption of the Code section. This amendment was adopted by
the legislature of 1873-74, immediately following the adoption of
the Code. It is said that the case of Meeks v. Olpherts arose under
the law as it stood prior to the adoption of the present section, and
that, as the title passed under that former law in the first instance to
the personal representative,-that is, the administrator,-and not
to the heirs, the decision in that case would be the law under such
provision, but not under the present law. The difficulty about this
proposition is that the law as it now stands was the law before the
adoption of the Codes. And section 1384 of the Civil Code, as recom-
mended by the commissioners, was only in existence from January
1,1873, to July 1,1874. Meeks v. Olpherts is not based upon the law
as it stood during this period, but upon the law as it existed prior to
the Codes. In fact, the decision of the court in that case was not
based on that provision of law at all. It is under section 1582 of
the Code of Civil Procedure that the law has been established.
Section 1582 of the Code of Civil Procedure provides:

77F.-24
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"Actions for the recovery of any property, real or personal, or for the possession
thereof, and all actions founded upon contracts. may be maintained by and
against executors and administrators in all cases In which the same might have
been maintalned by or against their respective testators or intestates."
That law is the same now as it has been since the practice act.

There has been no change in that law, and it is this provision of law
that the supreme court passed on in the case of Meeks v. Olpherts;
that is to say, that the right to sue or be sued with respect to an
estate is one that is vested in the administrator during the term of
.administration, and, although the title passed to the personal repre-
sentative for the purpose of administration in the original section
1384, the title passes to the heirs subject to administration in the
amended section. It is simply a difference in the verbiage or con·
struction of that particular section. In the first instance, the sec-
tion provides that the title passes to the personal representative,
and also provides what shall be done with it in the way of administra-
tion. In the amended section, the title passes to the heirs subject to
the administration. As the law now stands, no question can be
raised as to where the title remains after the death of the intestate
and before the appointment of the administrator, or upon the death
or resignation of an administrator or an executor; but I do not dis-
cover that there is any difference with respect to the liability of the
person to be sued, respectively, in the one case or in the other. In
both instances the bringing of the suit is provided for under section
1584 of the Code of Civil Procedure.
In this case, suit was brought by Mr. Lloyd, as assignee, against Mr.

Pennie, the administrator of the estate of John Bensley, under this
provision of section 1582; and, under that section, certain convey-
ances made by Bensley were declared fraudulent and void. What
are the circumstances connected with those conveyances? After the
adjudication in bankruptcy of John Bensley, and of the firm of Lin-
forth, Kellogg & Co., Bensley and his wife, for the purpose of de-
frauding his creditors and the assignee in bankruptcy, and to secure
a restoration to Bensley of his individual property, which had vested
in the assignee by virtue of the bankruptcy proceedings, induced the
assignee and creditors to enter into an agreement with him for a re-
lease to him, by the assignee, of all his individual property, and for
his discharge from all his debts; and such an agreement was entered
into, by the terms of which Bensley covenanted and agreed to pay
any deficiency which might arise on the claims of the creditors after
the firm. assets of Linforth, Kellogg & 00. had been applied to the
payment of such claims. This agreement was ratified and confirmed
by the court, and Bensley discharged from his individual and co-part-
nership debts; and thereupon the assignee reassigned, transferred,
and conveyed to Bensley all of his property and estate which before
that had vested in the assignee by virtue of the bankruptcy proceed-
ings. After the property had been restored to Bensley, instead of
managing it, and appropriating the proceeds to the payment of the
balance due the creditors of Linforth, Kellogg & 00., in accordance
with the terms of his agreement with the assignee and creditors, he
convcJed all his property to his wife and others, by fictitious convey-
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ances, and through fictitious persons, without consideration, leaving
no assets at the time of his death, and nothing to pay the deficiency
of $275,000 due the creditors of the bankrupts. It was to declare
those transactions fraudulent and void that Lloyd, as assignee,
brought the suit against Pennie, administrator; and, by the decree,
the assignee resumed the title which Bensley had in !lis lifetime.
That is precisely the effect of the decree, namely, the court canceled
all the Bensley conveyances, and decreed that they were fraudulent
and void, and conveyed nothing. The effect was, as just stated, that
Lloyd resumed or took the title, which was conveyed to him by the
register in bankruptcy during the lifetime of Bensley. I do not see
how the heirs can come in now, and claim any rights, under these
circumstances, or can claim they have any title to this property.
But it is said, on behalf of the respondents in this case, non constat

but they have secured an afterwards acquired title; that Bensley
may have acquired some other title; and the title they are now suing
for in the superior court, as the heirs of John Bensley, may be a title
he acquired after the property had been conveyed to him by the
assignee. If that is the fact, they could set it up in this case; but
they have not done so. It is not claimed they have any such title, as
a matter of fact; so, as the case stands now on the complaint, the
answer, and the testimony taken in the case, these people are suing
Lloyd in the state court for this property which came to him from
Bensley. They are claiming it because they are heirs of Bensley,
and that fact alone is not sufficient to enable them to maintain these
actions against the assignee.
There is still a further objection to this proceeding agaiilst the

assignee. The district court, as the court of bankruptcy, has abso-
lute control over the estate of a bankrupt. There is no question
about that. All the cases where this question has been discussed
distinctly hold that the court has control over the proceedings for
the purpose of protecting the estate, determining its value, and for
the purpose of distributing it to the creditors. It is true there are
cases where suits have been brought against assignees in the state
court for the purpose of ascertaining and determining certain rights.
But it always has been done on application made to the court of bank-
ruptcy for leave to proceed in the other court against the assignee.
It never has been done, to my knowledge, without such permission.
In this case there was no permission obtained from this court to sue
the assignee. He is an officer of this court. He is carrying out a
decree of this court. He is under the direction of this court in
everything he does. The property is in custodia legis. He can
neither sell nor dispose of it in any way without the direction of the
£ourt. The bankruptcy law never permitted a suit to be brought
against an assignee under the circumstances of this case, and re-
spondents have no right or authority under the law to proceed in
the state court against Lloyd, and sue him for property that he holds
for and under the direction of this court. So that, in any view of the
law, this suit cannot be maintained against the assignee. A decree
will, therefore, be entered in favor of the complainant in this case,
and the injunction made perpetual.
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MATHEWS v. COLUMBIA NAT. BANK OF TACOMA et al.
(Circuit Court, D. Washington, W. D. December 2, 1896.)

NATIONAL BANKS-INCREASE OF STOCK-SUBSCRIPTIONS-COMPTROLLER'S Ap·
PROVAL.
The stoCkholders of the C. National Bank voted to increase its capital

$300,000, and M. subscribed and paid for 23 shares of the proposed increase.
Only $150,000 of such proposed increase was ever paid for, and tbe directors
applied to tbe comptroller of tbe currency to approve the increase to the
amount of $150,000, which was refused. Afterwards the stockholders voted
ali increase of $150,000, and applied for approval thereof, which was refused;
but later the comptroller, on bis own motion, on tbe eve of the bank's in-
solvency, approved this increase. M. sued the bank and its receiver to reo
cover the amount paid by bim under bis subscription to tbe first proposed
Increase. Held, that the comptroller's refusal to approve tbe first increase to
the extent of $150,000, nullified the vote for the increase and M.'s subscription
to the stock, leaving him Intbe position of a creditor of the bank for the
amount paid in, and the subsequent proceedIng's, he not havIng participated
thereIn, could not reanimate his contract of SUbscription.

T.M. Hammond, for plaintiff.
Philip Tillinghast, in pro. per.

HA.:NFORD, District Judge. The plaintiff, L. P. Mathews, claim-
ing to be a creditor of the Columbia National Bank of Tacoma, has
brought this action against the bank and Philip Tillinghast, its
receiver, to establish his claim. The material facts alleged in his
complaint are as follows: The bank was originally organized with
a capital of $200,000. In the month of January, 1892, the share-
holders of the bank voted to increase the capital to $500,000. The
plaintiff, being at that time an owner of 23 shares, which he had
paid for, subscribed for 23 shares of the proposed issue of the
additional stock, and made full payment for said additional stock,
at its par value. Only one-half of the amount of the proposed
increased capital was ever paid in by the shareholders, and in July,
1895, the directors of the bank made application to the comptroller
of the currency to apprOi\Te the increase of stock to the amount of
$150,000, which had been paid in, and said application was refused.
In September, 1895, the shareholders voted an increase of capital
to the amount of $150,000, and applied to the comptroller of the
currency to approve such increase, which he refused. On October
23, 1895, withoot any renewal on the part of the shareholders 01'
directors of the bank of the application for approval of an increase
of capital, the comptroller,on his own motion, signed a certificate
approving the increase voted for by the shareholders in September.
The bank was at that time inSOlvent, and on the next day a receiver
was appointed by the comptroller, who took immediate possession
of the bank and its assets. The plaintiff's claim for the amount
which he paid for 23 shares of additional stock has been disallowed
by the receiver.
To this complaint the defendants have demurred, thereby raising

the important question as to the validity of the action of the comp-
troller in assuming to approve the increase of the capital when there


